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NMPUHATbIE COKPALLEHUA

AIIK — ApOuTpaxHblii mpoleccyaibHblii Komeke PD ot 24 uioms
2002 r. // C3 P®. 2002. Ne 30. Cr. 3012.

BHA — brotereHb HOpMAaTUBHBIX aKTOB MUHHUCTEPCTB M BEIOMCTB
CCCP, bionneTeHb HOpMAaTUBHBIX aKTOB MUHUCTEPCTB U BeAOMCTB PO,
BroyutereHh HOPMATUBHBIX aKTOB (heIepaTbHBIX OPTAHOB UCTIOJTHUTEILHOM
BJIACTH.

BK — BromxerHbiit kogekc P® ot 31 utonsa 1998 r. // C3 PD. 1998.
Ne 31. Cr. 3823.

BBC — Bronnerenn BepxosHoro Cyna P®.

BAC P® — Bricumit Apourpaxnsiit Cyn PO.

Benomoctu CCCP — Bemgomoctu BepxoHoro Coseta CCCP, Bemomoctn
Cnbesna HaponHbix naenyratoB CCCP u BepxosHoro Cosera CCCP.

Benomoctn P® — Begomoctu BepxoBrHoro Coseta PCOCP, Begomo-
ctu Chesna HapoaHbIX aeryratoB PCOCP u BepxosHoro Coeta PCOCP,
Benomoctu Chesna HapoaHbix nermytatoB PO u BepxosHoro Cosera PO.

BectHuk BAC — BectHuk Bricimero Aponrpaxkuoro Cyna P®D.

Bectauk DI — BecTHUK a3KOHOMMYECKOTO TTpaBocynust PO,

Bectnuk KC — Bectunk Koncrurynunonnoro Cynga P®.

BK — Boszaymnbiit kogeke P® ot 19 mapra 1997 r. // C3 P®. 1997.
Ne 12. Cr. 1383.

BC P® — Bepxosnniit Cyn Poccuiickoit ®enepannu.

I'K — I'paxnanckuii kogekc P®D: yacts nepsast ot 30 Hos0ps 1994 1.,
yacTb BTOpast oT 26 stHBapst 1996 r., yacTh TpeThbst oT 26 HOs10pst 2001 ., yacThb
yeTBepras ot 18 mexadps 2006 r.

I'K PCOCP 1964 r. — I'paxnanckuii kogekc PCOCP 1964 r.

I'TIK — TI'paxknmanckuii mpoueccyaibHblii Kogeke PD ot 14 HOs0pst
2002 1. // C3 P® 2002. Ne 46. Cr. 4532.

DCFR — MogenbHbIe TIpaBHjia €BPOITECKOTO YaCTHOTO IIpaBa / IO, pej.
H. 1O. Pacckazosoii. M., 2013.

KK — XKumunaerit kogeke P® ot 29 mekabps 2004 r. // C3 PO. 2005.
No 1 (u.1).Cr. 14.
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3aKoH 0 rocyIapcTBEHHOI PerucTpanuy HeaBKUMOCTH — DenepabHbII
3aKoH OT 13 utonig 2015 r. «O rocynapcTBeHHOM perucTpaluy HeABUXKIUMO-
ctu» // C3 PD. 2015. Ne 29 (u. 1). Cr. 4344,

3akoH 0 3amuTe KOHKypeHiun — DeiepanbHblil 3aKOH OT 26 uiojis 2006 1.
«O 3amure KoHKypeHIun» // C3 PD. 2006. Ne 31 (u. 1). Cr. 3434,

3aKoH 0 MPOKNTOYHOM MUHUMYMe — DeepabHBIN 3aKOH OT 24 OKTSIOPS
1997 r. Ne 134-dD3 «O npoxkurouyHoM MuHuMyMe B Poccuiickoit Denepa-
uun» // C3 P®. 1997. Ne 43. Cr. 4904.

3akon 0 CMU — 3akoH P® ot 27 nekabpst 1991 r. Ne 2124-1 «O cpen-
cTBax MaccoBoit mHpopmaun» // Bemomoctu PD. 1992. Ne 7. Cr. 300.

3akoH 00 00OIIMX MPUHIMIAX OPrAHU3ANNH OPTAHOB rOCYIAPCTBEHHO¥ BJIa-
cTH cyobekToB PD — DenepanbHblii 3aK0H OT 6 OKTI6pst 1999 1. Ne 184-D3
«O0 00X MPUHIMIIAX OPTaHU3ALMY 3aKOHOIATEIbHBIX (ITPEICTaBUTEb-
HBIX) ¥ MCIIOJIHUTEJbHBIX OPTaHOB TOCYIapCTBEHHOU BIACTH CYOBEKTOB
Poccuiickoit ®eneparun» // C3 PO, 1999. Ne 42. Cr. 5005.

3akoH 00 oneke u noneuntebcTBe — DegepaabHbIN 3aKOH OT 24 anpers
2008 1. Ne 48-D3 «O6 omeke u noneuntenbeTse» // C3 PO. 2008. Ne 17.
Cr. 1755.

3K — 3emenbHblit kogeke P® ot 25 okTsa6ps 2001 r. // C3 PD. 2001.
Neo 44, Cr. 4147.

KBBT — Konekc BHyTpeHHero BogHoro tpaHcnopta P® or 7 mapta
2001 r. // C3 PD. 2001. Ne 11. Cr. 1001.

KoAIl — Komekc P® 00 anMUHUCTPAaTUBHBIX MIPAaBOHAPYIICHUSIX OT
30 mexabpst 2001 r. // C3 P®. 2002. Ne 1 (u. 1). Cr. 1.

Konsenmus o npaBax pedenka — KonseHuus o npasax pedenka (Hpio-
Mopk, 20 Hostopst 1989 r.) // Benomoctt CHJI u BC CCCP. 1990. Ne 45.
Cr. 955.

KC P® — Koncruryumonnsiii Cyn PO.

KTM — Konekc Toprosoro moperuiaBanust P® ot 30 anpesnst 1999 . //
C3 P®. 1999. Ne 18. Cr. 2207.

Munoct — MuHKHCTEPCTBO IocTULMK PO.

OcHoBBI rpaxkIaHCKOro 3aKoHomareabcTBa 1991 r. — OCHOBBI TpaXkaaH-
ckoro 3akoHonatesnbcTBa Coro3za CCP u pecryouk ot 31 mast 1991 r.

OCHOBBI 3aKOHOIATEILCTBA 0 HOTapuaTe — OCHOBBI 3aKOHOIATEIbCTBA
Poccuiickoit @enepauuu o Hotapuate ot 11 deBpans 1993 r. Ne 4462-1 //
Bemomoctu P®. 11 mapta 1993 1. Ne 10. Cr. 357.

ITocranosiaenne BC Ne 7 — mocrtaHosnenue [lienyma BepxoBHOro
Cyna P® or 24 mapra 2016 1. Ne 7 «O nmpuMeHEHNH CyJaMU HEKOTOPBIX
nojoxeHuii I'paxaanckoro kogekca Poccuiickoit @enepauun 06 OTBET-
CTBEHHOCTH 3a HapylieHue obs3atensets» // BBC. 2016. Ne 3.

ITocranosnenne BAC Ne 16 — noctanosienue [Tnenyma BAC ot 14 map-
ta 2014 1. Ne 16 «O cBobo€e noroBopa u ee npeaenax» // Bectnuk BAC. 2014.
Ne s.
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ITocTanosnenne BC Ne 25 — mnocraHosneHue Ilnenyma BepxoBHoro
Cyna PO ot 23 utons 2015 r. Ne 25 «O npuMeHEeHMU CyIaMKi HEKOTOPBIX
noJjioxkeHuit pazaena I yactu nepsoit I'paxknaHckoro koaekca Poccuiickoit
®eneparn» // BBC PO. 2015. Ne 8.

IMocranosiaenne BC Ne 54 — nocranosnenue [lnenyma BepxoBHoro
Cyna P® ot 22 Hosiopst 2016 1. Ne 54 «O HEKOTOPBIX BOMpOcax IpUMeHe-
HUS 00ImmX moytoxkeHui I'paxkmanckoro Konekca Poccuiickoit denepammm
00 o0s13aTeIbcTBaX U MX ucnonHeHun» // BBC P®. 2017. No 1.

C3 P® — Cobpanue 3akoHomareabcTBa PD.

Cewmeiinblii kogekce Pecnyoimnku Tatapecran — Cemelinblii Koneke Pecrry-
onvku Tatapcran ot 13 ssuBaps 2009 r. Ne 4-3PT // Pecniyonuka TatapcTaH.
2009. Ne 8.

CK — Cewmeiinblii konekc P® ot 29 nexabps 1995 r. // C3 P®D. 1996.
No 1. Cr. 16.

CII CCCP — Cobpanue nocraHosneHuit I1pasurensctea CCCP.

CII P® — Cobpanmne moctaHosnenwnii [IpaButensctBa PCOCP, Cobpa-
Hue noctaHoBieHuit [1pasurenscrea POD.

Co0Opanne aktoB P® — Coopanue aktoB IIpe3uncHra u [IpaBuresnb-
ctBa PO.

TK — TpynoBoii kogekc PD ot 30 mekabpst 2001 1. // C3 PD. 2002. Ne 1
(a. 1). Cr. 3.

Tamoxennblii Kogeke P® — TamoxeHHbIit Kogeke PO or 28 mast 2003 . //
C3 P®. 2003. Ne 22. Cr. 2066.

YAT — YcraB aBTOMOOMIBLHOTO TPAaHCIIOPTA U TOPOJACKOIO Ha3eMHOTO
3JIeKTpUYECKOro TpaHcropra ot 8 Hosiops 2007 1. // C3 PD. 2007. Ne 46.
Cr. 5555.

YXKT — VYcraB xene3HomopoxHoro TpaHcropra P® or 10 siHBapst
2003 r. // C3 P®. 2003. Ne 2. Cr. 170.

YK — VronoBHublit Kogekc P® ot 13 uions 1996 r. // C3 PD. 1996.
Ne 25. Cr. 2954.

®3 Ne 100-P3 — DenepanbHblii 3aKoH oT 7 Mag 2013 1. Ne 100-D3
«O BHeceHUU M3MEHEHMI B moapasaeibl 4 u 5 pasgena I yactu nepBoii
u ctaThbio 1153 yactu Tpetheit I'pakaaHckoro komgekca Poccuiickoit Mene-
patuun» // C3 P®. 2013. Ne 19. Cr. 2327.



Paspen |
BBEOAEHUWE B TIPAXXAOAHCKOE NPABO

Masa 1
FTPAXXKOAHCKOE NMPABO KAK OTPACJ1b MPABA

§ 1. NMoHaTHe U cucTeMa rpaXKAAHCKOro Npasa

IIpenmeT rpasxkgaHCcKoOro Irpasa. B TeueHre MHOTUX AeCATUIICTUR OOIIIe-
MPU3HAHHBIMU B OTEYECTBEHHOM I0PUINYECKOI HAYKE KPUTEPUAMM IENIEHUS
IpaBa Ha OTPAC/IU SIBJISIOTCS MPEIMET U METOJ IIPABOBOIO PETYIMPOBAHMUSI.

Bompoc o npeaMere rpaxaaHCKOro MIpasa, T. €. 0 Kpyre 00IeCTBEHHbBIX
OTHOILIEHUI, KOTOPBbIC UM PETYJIUPYIOTCS, SIBJISIETCSI BO MHOTHX acIeKTax
IVCKYCCUOHHBIM. TpaguIIMOHHO K IIPeIMETY TPakIaHCKOTO ITpaBa OTHOCST
JIBE TPYIIIbI OTHOIIEHUIT — UMYIIECTBEHHBIE U JIMUHbIE HEMMYILECTBEHHBIE.

Ucxons uz . 1 cr. 2 I'paxxmanckoro kogekca PP (manee — I'K) rpax-
JAHCKOE 3aKOHOIATEIbCTBO PETYIIUPYET UMYUeCMEEHHbIe U AUYHbIE HeUMYUje-
CmeeHHble OMHOUIeHUsl, OCHOBAHHbIE HA PABEHCMEe, AGMOHOMUL 80AU U UMYUe-
CMBEHHOI CamMOCMOAMENbHOCMU UX YHACIMHUKOS.

HMmyliiecTBeHHbIC OTHOIICHUSI, BXOASIINE B MPEIMET IPaKIaHCKOTO
TpaBa, MOXHO OIIPEIE/INTh KaK OOIIeCTBEHHBIE OTHOIIIEHUS IO ITPOU3-
BOJCTBY, IEPEMEIIEHNUIO U NOTPEOIEHNIO MaTepUAIbHBIX U HEKOTOPBIX
HeMaTepuajbHbIX 0J1ar — Belleil, pe3y/IbTaToB paboT, YCIYT, Pe3yIbTaToOB
MHTEJUIEKTYaJIbHOM NeATEIbHOCTU U MPUPABHEHHBIX K HUM OOBEKTOB,
B KOTOPBIX MPOSIBJISIETCS UX MEHOBAasi CTOUMOCTD, T. €. UX O0beKTUBHAS
LICHHOCTD B 001IeCTBe. Y3 JaHHOTO onpeaeaeHuUs CIEAYeT, UTO O0beKTaMuU
JAHHBIX OTHOIIIEHUI BHICTYIAIOT ITPEACTABIISIONINE SKOHOMUYECKYIO LIeH -
HOCTh MaTepHaIbHBIC M HEKOTOPBIC HeMaTepHalbHEIC Oj1ara, B TOM YHCIIe
MOJIe3HbIe ACUCTBUS, COBEpIIAEMbIe OIHUM JIMLIOM B MHTepecax APYyroro.
B noxrpuHe naHHbIE OTHOILICHUS IIPUHSITO UMEHOBATh MMYILIECTBEHHO-
CTOMMOCTHBIMM.

' C3P®. 1994. Ne 32. Cr. 3301.
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B conepxamuiics B . 1 ct. 2 'K mpumepHbIii epeyeHb UMYILEeCTBEHHbIX
OTHOIICHUI, PETyINPYEMBIX IPaskIaHCKIM IIPABOM, BKITIOUEHBI KOPITOpa-
TUBHBIE U 00s13aTeNIbCcTBEHHBIe oTHOIIeHUsI. KpoMe Toro, B11. 1 ¢cT. 2 'K
MOAYEPKUBAETCS, UYTO TPAXKAAHCKOE 3aKOHOAATEILCTBO OMPELIsSIeT ITPaBo-
BO€ TOJIOXKEHHWE YYAaCTHUKOB IPaKIaHCKOTO 000poTa, a TakxKe OCHOBaHUS
BO3HUKHOBEHUS 1 TTOPSIOK OCYIIIECTBIICHUS BEIIHBIX M MHTEJUIEKTYaIbHBIX
MpaB.

JlaHHBIN TIepedeHb SBISETCS MPUMEPHBIM U HETTOHBIM. [Ipr 3TOM OH
copMyIMPOBaH HE IO eAMHOMY KIaCCU(MDUKAITMOHHOMY KPUTEPUIO — OTHU
OTHOILIEHUST Ha3BaHbl KaK TaKOBbIC, & APYTUE ONPEACICHbI YePe3 OCHOBAHMS
BO3HMKHOBEHMSI M OCYIIECTBIIEHUSI COOTBETCTBYIOIIMX TpaB. [1pencrapnser-
csl, UTO NepevyeHb ObL1 Obl 60J1ee cOaTaHCHUPOBAHHBIM, €CJIU ObI B €70 OCHOBY
OBLJIO MOJIOKEHO OMHO KIacCU(PUKAIIMOHHOE OCHOBAHME W OH BKJTIOYAJT OBl
B ce0s1 TOMUMO KOPITOPATUBHBIX M 00513aTeJIbCTBEHHBIX TAKXKE BELIHBIC, MH-
TeJUIeKTyallbHbIC, HACIICICTBEHHEIC M CEMEITHBIC OTHOIICHUS.

CremyeT TakkKe OTMETHTD, YTO B COBPEMEHHOI I0pUAMUYECKOI HayKe KOp-
MOpaTUBHbBIE OTHOLIEHHUSI BCE Yallle OTHOCAT HE K UMYIIECTBEHHBIM, a K 0p-
2aHU3AYUOHHBIM OMHOUEHUAM, KOTOPBIE OTIPENEISIOTCS KaK «BO3HUKAIOIINE
MEXIY OPUINYECKH PABHBIMUA M UMYIIIECTBEHHO CAMOCTOSITEJIbHBIMY YIaCT-
HUKaMU, 00J1afaoIIMMU aBTOHOMUEH BOJIM, O0IIIECTBEHHbIE OTHOIICHUS,
cofiep>KaHKe KOTOPBIX COCTaBJISIOT AeHCTBUS HEMMYILIECTBEHHOTO XapaKTe-
pa, HampaBJIeHHbIE HA BO3SHUKHOBEHUE U YIIOPSIIOYCHUE UMYIIeCTBEHHBIX
JM6O0 TMYHBIX HEMMYIIECTBEHHBIX OTHOILIEHU I .

CaMoCTOSITeIbHOE MECTO OPraHU3ALMOHHBIX OTHOLIEHWI B MpeaMeTe
IpaxkIaHCKOro IpaBa 000cHOBBIBaJIOCH O. A. KpacaBUMKOBEIM elIie B cepe-
nuHe XX B.2 XOTS B COBETCKMUIA MEPUOJ] TaHHBII TOAXO B HAYYHBIX KPyrax
HE TOJIYYUJI TTOJIEPKKHU®, C TIEPEXOIOM CTPaHbl K PRIHOYHOM SKOHOMUKE,
OYpHBIM Pa3BUTHEM JIEJI0BOI aKTUBHOCTHU U IIPABOBOTO PETYIMPOBAHUS OT-
HOIIIEHU T, BOSHUKAIOIINX MEXIY I0PUANYCCKUMHU JIUIIAMU, UX YIaCTHUKA-
MM W OpraHaMU YIIpaBJIeHUs, OH IPUOOpPEIT aKTYaIbHOCTh M B HACTOSIIIINIA
MOMEHT TIOJTyJaeT B TOKTPUHE Bce OOJIbIIee pacpocTpaHeHue. [1pu aTom
00beKTaMU OPTaHU3ALIMOHHBIX OTHOIIICHUI TIPeIIaracTcsl CYUTATh IOPUIH-
YECKUE MPOLEMYPHI U MHBIE COTJIACOBAHHBIE JICUCTBUSI YUaCTHUKOB TPaXKIaH-
CcKOro o60poTa, He CBOAMMbIE K MaTepuaJbHbIM U HeMaTepraabHbIM OJ1aram,
BBICTYIAIOIIM OOBEKTAMU MMYIIIECTBEHHBIX U IMIHBIX HEMMYIIIECTBCHHBIX
OTHOLICHUIA®,

' Kupcanos K. A. I'paxxnaHCKO-TIpaBOBOE PEryJIMPOBaHKUE OPraHU3aLMOHHBIX OTHOIIIE-
HMIi: aBToped. ouC. ... KaHa. opun. Hayk. Exatepunoypr, 2008. C. 16.

2 CM.: Kpacasuukos O. A. TpakmaHcKue OpraHM3allMOHHO-TIPABOBbIE OTHOILICHUS //
CoBeTckoe rocymapcTBo u mmpaso. 1966. Ne 10. C. 50—57.

3 OgHUM M3 TPOTUBHUKOB AaHHOTro noaxoa sipysiics O. C. Modde. Cm., Hanp.: Hog-
@e O. C. PazButue uuBuauctudeckoit mpicim B CCCP. JI., 1975. 4. 1. C. 96.

4 CM. 06 aToM moapo6Hee § 3 r1. 11 HacTosiero yaeoHMKa.



10 | Mmasat. paxpaHckoe NpaBo Kak 0Tpac/b npasa

CrenyeT OTMETUTh, YTO CPEIM CTOPOHHUKOB BbIACICHUS B MpeIMeTe
IpaXXIaHCKOTO IpaBa OPraHU3alMOHHBIX OTHOIIIEHWI HET eMMHCTBa MHEHU I
OTHOCHUTEJIPHO MX IMPU3HAKOB W BUIOB'. IIpemcraBisieTcst, 9YTO B YCIOBHSIX
COBPEMEHHOI'0 9KOHOMUYECKOTO YKJIa/ia ¥ MTPaBOBOTO PEryMpoBaHUsI K Op-
TraHU3alMOHHBIM OTHOILIIEHUSIM, BXOISIIUM B IIPEIMET rpa’kIaHCKOTO Mpasa,
IIOMMMO KOPIIOPATUBHBIX MOXKHO OTHECTH, 10 KpaifHeil Mepe, OTHOLICHMS
MO0 CO3JaHUIO, PEOPTaHU3alUU U JUKBUAALUU opuandeckoro jumna (§ 1
1. 4 I'K); oTHOIIEHMST MO MPUHSTHIO pellieHUi COOpaHUSIMU — TaK Ha3bl-
BaeMBIMHU TPaXKIaHCKO-TIPABOBBIMU COOOIIECTBAMU, HE BCE PA3HOBUIHOCTHU
KOTOPHBIX SIBJISIIOTCSI OpraHaMU YIIpaBJICHUS I0pUANISCKIM JULIoM (TII. 9.1
I'K); oTHO1IEHMSI TIO 3aKTI0YEHUIO, U3MEHEHMIO U paCTOPXKEHUIO TpaXkaaH-
cKo-mpaBoBoro morosopa (ri1. 28, 29 I'K); oTHolIeHUs 1Mo onpeaeIcHUIO
ITOCTaBIIMKA TOBAPOB (MCIIOJHUTENS, pabOT, YCIYT) VIS TOCYIapCTBEHHBIX
U MyHULMTIATbHBIX HYKIT, TPEALIECTBYIOLIME 3aKII0UEHUIO TOCYNaPCTBEHHO-
ro (MyHULMITAJBLHOI0) KoHTpakTa (1. 3, 7 MenepaybHOro 3aKOHa OT S anpe-
711 2013 1. Ne 44-D3 «O KOHTpaKTHOI cucTteMe B cpepe 3aKyrnoK TOBapoOB,
paboT, yCIIyr ISl TOCYIAPCTBEHHBIX M MYHUITUTIATBHBIX HYKI»2) U 1P.

Takum o0Opa3oM, B LEJOM BBIIEICHUE 0peaHU3AUUOHHbIX OMHOUIeHUL
B IIpeIMETe TPaXKIaHCKOIO MpaBa MOMUMO UMYIIIECTBEHHO-CTOMMOCTHBIX
OTHOIICHU MIPEACTABIISICTCS BITOJIHE 000CHOBAaHHBIM. [1p1 9TOM MpU3HaKU
U BUIbI JAaHHBIX OTHOIIEHUI TpeOYyIOT YTOUYHEHUIi, YTO CO3/1aeT MoJie ISt
MATBHEUIINX HAYYHBIX UCCIIETOBAHUIA.

Juynsle HeumyuecmeenHvle OMHOUEHUss — 3TO OOIIECTBEHHBIC OTHOIIIC-
HUS TTO MPU3HAHUIO U OLIEHKE JIUYHBIX UHTEPECOB, CBOMCTB U KA4eCTB JIPY-
TOro JIMIIA: €ro XU3HU, 3M0POBbsI, UMEHM, YECTHU, TOCTOMHCTBA, PeMyTalluu
U IPYrUX HeMaTepuaabHbIX Osar. K TakoBbIM MOXHO OTHECTU, HAIPUMED,
OTHOIIICHMS 10 TIPU3HAHUIO YeCTH U JOCTOMHCTBA TpakIaHWHA, UCIIONb-
30BaHUIO €r0 UMEHU WY U300paXKeHUsI, OTHOIIEHUS 110 UCIOJIb30BAHUIO
pPe3yJIbTaTOB MHTEJUICKTYaIbHOM NESITEJIHbHOCTU B YaCTU YKa3aHUSI UMEHU
aBTOpPa, COXpaHECHUST HEIPUKOCHOBEHHOCTH TIPOU3BEICHUS U AP.

B cootBerctBUM ¢ 1. 2 cT. 2 'K HeoTuyxaaemble mpaBa U CBOOOIbI YEIO-
BeKa M Ipyrue HemaTepuaibHble OJ1ara 3alMIIaTcs TPakKIaHCKUM 3aKOHO-
JIATEeJIbCTBOM, €CJTM MHOE He BHITEKAET M3 CYIECTBA 3TUX HeMaTepUaTbHBIX
omar. HeoTuy:kmaeMble TIpaBa 1 CBOOOIBI YeJIOBEKa 3aKPeTUICHBI B pa3meie 2
Koncrurynuu P®. K HUM oTHOCSTCS MpaBo Ha XW3Hb, ITPaBO Ha CBOOOLY,

' CM. 06 atoMm: Eeoposa M. A. OpraHu3allMOHHOE OTHOILIEHWE W OpraHU3alMOHHbBIE
CEJIKU B IPakIaHCKO-TIPAaBOBOM PeryJiMpoBaHuM // 3akoHbl Poccuu: onbIT, aHaIU3, Npak-
Ttrka. 2011. Ne 5. C. 10—-21; Cepeeesa O. C. KBanudukaimst opraHU3allMOHHBIX OTHOIIEHH I
B MpeaMeTe rpaknaHckoro mnpasa // Poccuiickast octuimsi. 2016. Ne 4. C. 13—16. PasBep-
HYTBII TIepeyeHb Pa3HOBUIHOCTEN OPraHM3alMOHHBIX OTHOLICHUIN CM. TaKXe B M3IAHUU:
I'paxxianckoe npaso: yueOHUK: B 3 T. / nof pen. A. I1. Cepreesa. M., 2008. T. 1. C. 23-25
(aBTOp — B. B. POBHBII).

2 C3 P®.2013. Ne 14. Cr. 1652.
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JIMYHYIO HETIPUKOCHOBEHHOCTb, HETTPUKOCHOBEHHOCTb YaCTHOMW >KM3HHU,
CBOOOIY TBOpUECTBA, CBOOOMY IepenBIKCHNS 1 Ap. BoccTaHoBieHME yKa-
3aHHBIX TIpaB ¥ CBOOO/ B Cllyyae MX HapyIIeHUs BO3MOXHO MOCPEICTBOM
oOpalleHus K Croco0aM 3aIluThl, MPETYCMOTPEHHBIM I'PaXXTaHCKUM 3aKO0-
HozatesbcTBOM. UTO KacaeTcst Apyrux HeMaTrepuaibHbIX OJ1ar, OXpaHsSIeMbIX
IPaXIaHCKUM 3aKOHOIATEILCTBOM, TO UX TPUMEPHBIiA TIepeueHb COAePKUT-
caBcr. 150 T'K.

CrenyeT oTMETUTD, YTO HopMa I1. 2 ¢T. 2 'K o rpaxkmaHcKo-mpaBoBoOit
3aIIUTe HeMaTepUaIbHBIX 0J1aT BO MHOTOM yTpaTujia aKTyaJlbHOCTh TI0CIIe
BHeceHus B 2006 r. usmeHenuii B a63. 1 . 1 cr. 2 I'K. B nepBoHayaibHOMI
penakuuu a63. 1 m. 1 c1. 2 'K npeaycMatpuBanioch, 4TO rpakJaaHCKOe 3a-
KOHOIIATEJICTBO PETYIMPYET TMIHbBIC HEMMYIIIECTBEHHbBIC OTHOILIICHMS, C651-
3AHHbLE C UMYUIECMBEHHbIMU OMHOWeHUsMY. JJaHHOE TTPaBUIIO B COBOKYITHOCTH
¢ Hopmoii 11. 2 ¢T. 2 'K HaTamkmBaio Ha BEIBOI O TOM, UTO JIMYHbIC HEMMYIIIC-
CTBEHHbBIE OTHOILIEHUSI, HE CBSI3aHHBIE C UMYILECTBEHHBIMU, TOMYMHSIIOTCS
JIAIIB OXPAaHUTEIBHBIM HOPMaM, HO HEe PETYISITUBHBIM, T. €. TPaXXIaHCKIM
MPaBOM OXPAHSIIOTCS, HO HE PeryJrupyIOTCS.

O60CHOBAaHHOCTDH JAaHHOTO TIPOTUBOITOCTABICHUSI JIMYHBIX HEUMYIIIEC-
CTBEHHBIX OTHOIIICHUI, CBSI3aHHBIX M HE CBSI3aHHBIX C UMYIIICCTBEHHBIMH,
M, KaK CJICJCTBUE, CTOJIb OTPAHWIUTEIBHOTO TIOX0/1a K TIPEAMETY Tpax-
JMAHCKO-IIPaBOBOTO PETYIMPOBAHUS MHOTMMU CITEIINAICTAMU CTaBIJIACh
rmoja coMmHeHue'. B kauecTBe apryMeHTOB, KakK IpaBUJIO, UCIIOIb30BaIUCh
OTCBUIKH K TIPEAIICCTBYIOMIEMY IpakIaHCKOMY 3aKOHOIATeIbCTBY (I'paxk-
naHckuii Kogeke PCOCP 1964 r., OCHOBBI I'paXkIaHCKOI0 3aKOHOAATE b~
ctBa CCCP 1991 r.), KoTopoe B onpeeaeHHOI Mepe T0IyCKaJlo OTHECEHHE
K IIpeIMeTy TpakaaHCKO-TIPAaBOBOTO PETYIMPOBAHMS IMYHBIX HEUMYIIIC-
CTBEHHbBIX OTHOIIIEHMI1, HE CBSI3aHHBIX C UMYIIIeCTBEHHBIMU. Kpome Toro,
KOHCTaTHPOBAJIOCH, UTO AciicTBytomuii 'K He TOJBKO OXpaHsIeT, HO U pe-
TYJIMPYET JUYHbIC HEUMYILIECTBEHHbIE OTHOLLICHUSI, HE CBSI3aHHBIE C UMY-
1IeCTBeHHbIMU (Harpumep, cT. 19, 150 'K B mepBoHavaIbHOU penakiiuu).
Tak, o yrBepxneHuto JI. O. KpacaBunkoBoii, «peryasiTuBHasi (hbyHKIINS
TPaXIaHCKOTO TIpaBa B chepe TMIHBIX HEMMYIIIECTBEHHBIX OTHOIIIEHUH
MIPOSIBIISICTCS, B IEPBYIO oUepenb, B (hOpMe IOPUANIESCKOTO TTPU3HAHUS
MPUHAUICKHOCTH (hU3MUECKOMY JIMILY HEOTUYXKIAeMbIX HeMaTepHhasib-
HBIX OJIaT ¥ €r0 CBOOOIBI OIIPENeIATh CBOC MOBEACHNE B MHINBUIYaTh-
HOM XXU3HEAESITEIbHOCTH 110 CBOEMY YCMOTpeHU10. OMHOBPEMEHHO C 3TUM
TIPU CTOJTKHOBEHUM CBOOOJIBI OTHOTO YeJI0BEKa CO CBOOOION IPYTOTro BO3-
HUKaeT HeOOXOIMMOCTb YCTAHOBUTH PaBHOBECHE MEXKIY HUMM, OTPaHM-
yuB Ty U Apyryw. FOpuanueckas: hukcauusi npenesoB JUYHONW CBOOOIbI

' Cwm., Hanp.: Toacmou FO. K. T'paxkIaHCKOe NMPaBO M TpaxIaHCKOE 3aKOHOIATEsIb-
ctBo // IpaBoBenenue. 1998. Ne 2. C. 134.
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B UHAUBUIYAJbHON KU3HENESITEIbHOCTH TakKKe BXOAUT B PETYISTUBHYIO
(yHKuMIO MpaBa»’.

B pesyabrare B 2006 1. Ba63. 1 1. 1 ¢1. 2 'K GbITM BHECEHBI COOTBETCTBY-
foIIe M3MEHEHMS, NCKITIOUMBIINC YKa3aHUe Ha TIPU3HAK CBSI3AaHHOCTH JIMY-
HBIX HEUMYIIIECTBEHHBIX OTHOIICHUM, BXOMSIINX B TIPEAMET I'Pak1aHCKOTO
npasa, ¢ OTHOILIEHUSIMU UMYyLIecTBeHHbIMU. Kak otMeuaeT B. B. PoBHbIi,
«...TIOCKOJIbKY COBPEMEHHBIH 3aKOH ITPeIycCMaTpUBaeT BO3MOXHOCTh IEHEX -
HOI KOMITEeHCAllu1 MOPAJIbHOTO Bpea, CErOIHS yKe BCE TUUHbIC HEUMYIIe-
CTBEHHbIE OTHOLIEHUS TaK WM MHAUYE CBSI3aHbI C UMYLIECTBEHHBIMMU. ..»2.

CooTBeTCTBEHHO, HOpMY M. 2 cT. 2 'K o 3amuTe rpaxgaHckKuM 3a-
KOHOIATEILCTBOM HEMAaTePUAIbHBIX OJIar CIeayeT B HACTOSIINI MOMEHT
paccMaTpuBaTh KakK TOMOJHSIIONIYIO, aKIIEHTUPYIOIILYIO IPABOBYIO OXpaHy
HeMaTepHaIbHBIX OJIar ¢ IIOMOIIBIO TPaXIaHCKO-TIPAaBOBBIX CIIOCOOOB 3a-
wuThl. [Tpu 3TOM ciieayeT yIuThIBaTh, YTO HOPMbI O HEMaTepraIbHBIX OJ1arax
B OOJIBIITMHCTBE CBOEM JICUCTBUTEIIHHO SBIISIOTCS OXPAaHUTEIbHBIMH, T. €.
OHM pacCYMTaHbI Ha CIydyad HapylleHUs] HeMaTepruaabHbIX OJlar ¥ Mpeayc-
MAaTPUBAIOT MOCIEACTBUS JaHHbIX HapymeHuii (ctT. 151, 152 T'K).

HeonHo3HaYHBIM TakKe SIBJSIETCST BOIIPOC O CYUHOCIHOM NPU3HAaKe npeo-
Mmema epadicoanckoeo npasa. Uto oObeMHSIET UMYIIECTBEHHO-CTOMMOCTHBIE,
OpraHM3allMOHHbIC 1 JTUYHbIE HEMMYIIICCTBEHHBIE OTHOIIICHMS, BXOISIIIE
B €ro npeamMer?

Mcxons 3 a63. 1 m. 1 ct. 2 'K 00beanHAIOIMMI TpU3HAKAMU OTHO-
LIEHWH, BXOASIIUX B IPEAMET IPaK1aHCKOTO MpaBa, SIBISIOTCS pageHcmeo,
ABMOHOMUS BONU T UMYUECMBEHHAS CAMOCMOSMEAbHOCMb CYObEKTOB TAHHBIX
oTHouIeHU#. KimtoueBbIM MpU3HAKOM B JAHHOM CJIy4yae BBICTYIIAET paseH-
cme0; aBTOHOMMSI BOJIM M UMYIIECTBEHHAs] CAMOCTOSITCIBHOCTD SIBJISTIOTCST
cKopee CIeNCTBUSIMU PaBeHCTBA.

B moxTpuHe BoIpoc 0 TOM, SIBJISIETCSI I I0PUANYECKOE PABEHCTBO CYO'b-
€KTOB IPU3HAKOM ITPEAMETA WIM METOMAA TPaXIaHCKOTO IpaBa, SABJETCS
IUCKycCMOHHBIM. Kak MbI BuouM, B cT. 2 'K peann3oBaH 1moaxom, COriacHO
KOTOPOMY paseHcmeo YIaCTHUKOB BBICTYIIACT B KAUECTBE npU3HaKa npedmema
rpaxaaHckoro npasa. CyTb TaHHOTO MOAXO0AA 3aKJII0YAETCS B TOM, UTO B CUITY
MPUPOJIBI JTAHHBIX OTHOIIEHUH X YIaCTHUKM HE MOTYT 00JIafaTh IOpUIAMYe-
CKOI BJIACThIO APYT HAM APYTOM, T. €. BO3MOXHOCTbIO MPEAONPEAEATh MO-
BEIEHUE IPYTOro CyObeKTa B CUIIY 3aHUMAEMOT0 COLMAIBHOTO MOJIOXEHUS.
Hanpumep, kakuMu Obl IUPOKUMU MTOTHOMOUYUSIMUA HU 00JIaJaio TO WU
MHOE TOJDKHOCTHOE JIMIIO, OHO HE BIIpaBe 00s13aTh PSIIOBOTO yJYacTHUKA
rpaxIaHCKoOro 060poTa MpuodpecTH Un peanu30BaTh TOT UM UHOM TOBap,

' Kpacasuukoea JI. O. TloHsiTHE U cUCTeMa IMYHBIX, HE CBSI3aHHBIX C UMYIIIECTBEHHBIMU

rpaB rpaxaaH ((pu3MYecKux Jull) B TPaKJIaHCKOM Mpage: aBroped. 1uc. ... 1-pa Iopul. HayK.
ExkaTtepun0ypr, 1994. C. 13.

2 I'paxmaHckoe mpaBo: yueoHuK: B 3 T. / mon pen. A. I1. Cepreesa. T. 1. C. 26 (aBTop —
B. B. PoBHbilit).
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3aKa3aTh WJIM BBITOJHUTH TY WJIM MHYIO paboTy, BHIIATh TOBEPEHHOCTh Ha CO-
BEpILEHUE CACJIKY U T. I1. YCTAaHOBJIEHKE MHOIO IIPaBUjIa IIPOTUBOPEYMIIO Obl
CYIIECTBY OOIIECTBEHHBIX OTHOILIEHUI COOTBETCTBYIOIIETO BUIA.

B 10 Xe BpeMs U3BeCTeH U MHOM ITOAXOM, COTITACHO KOTOPOMY FOpHIN-
YEeCKOEe PaBEHCTBO CYOBEKTOB SIBIISICTCS CYUHOCIHbIM NPUSHAKOM Memooa
epaxcoanckoeo npasa, a He ipeaMeTa’. JIaHHBINA MOAXO/ MIPEATOIaraeT, 4To
B 3aBUCHMOCTH OT YCMOTPEHMS 3aKOHOIATEIs JII0Oble OOLIECTBEHHBIE OT-
HOIIIECHUS MOTYT OBITh YPETyIMPOBAHBI KaK ITO MOJEIIH BIACTU-TIONYMHEHUS,
TaK U 10 MOJEIM I0OPUINYECKOTO PaBEHCTBA YYaCTHUKOB.

HeTpynHo 3aMeTHTB, YTO MEPBBIA U3 PACCMOTPEHHBIX ITOIXOA0B 0a3u-
pyeTcs Ha eCTeCTBEHHO-IIPAaBOBBIX TPAAULIMSIX IOHUMAaHUsI 1IpaBa, a BTO-
POl SBJISIETCST CIACACTBHEM MTO3UTHUBHUCTCKOIO (3TATUCTCKOTO) MPaBOIO-
HUMAaHMUSI.

OTHecs OPUANIECKOe PABEHCTBO CYOBEKTOB K IIPU3HAKY METO/IA IPaX-
naHckoro npasa, H. /1. EropoB mpenioxui B Ka4eCTBe CyLIHOCTHOTO IIPK -
3HaKa IpeIMeTa paccCMaTPpUBATh 83AUMOOUEHOUHbLI XAPaKmep OTHOIICHUI.
ITo MHEHUIO YYEHOTO, «MMYLIECTBEHHO-CTOMMOCTHBIE OTHOILIEHUS IIPE/i-
MoJjiaraloT B3aMMHYIO OLIEHKY X yJaCTHUKaMU KOJIMYECTBA U KaueCTBa TPY-
Jla, BOTUIOLIIEHHOTO B TOM MaTepuaJbHOM OJiare, Mo MOBOAY KOTOPOTO 3TH
OTHOIIIEHUsI BO3HUKAIOT. B CBOIO ouepenb B ITUYHBIX HEMMYIIECTBEHHBIX
OTHOIIECHUSX TAKXKE OCYIIECTBIISIETCS B3aMHasl OIleHKA MX YIaCTHUKaMU
MHAMBUIYAJIbHBIX KAYECTB TUYHOCTH»2. JlTaHHBIA MTOAX0 XOTS M He TOJIy-
YUJT M POKOM TIOAIEPXKKHU B OPUAMIECKOI HayKe, O€3yCIIOBHO, 3aCTyK1UBa -
€T BHUMAHMS, IIOCKOJIbKY IIPEACTABISIET COOOI ITOMBITKY BbITH 3a IIpee-
JIBI TPAAVUIIMOHHBIX TIPEACTaBICHNH O TIpeaMeTe TPaXkIaHCKOTO MpaBa Kak
00 MMYILIECTBEHHBIX U JIMYHBIX HEMMYILECTBEHHBIX OTHOLIEHUSIX MEXIY
IOPUAMYECKU paBHBIMU cyObeKTaMu. OueBUIHAS CKIOHHOCTh Y9aCTHUKOB
rpaxaaHCcKoro 060poTa K OLeHKe OObEKTOB, I10 IIOBOLY KOTOPHIX OHU BCTY-
MaT B MPABOOTHOLICHHUS, a TAKXKE K OLIEHKE JIMYHBIX CBOMCTB, KAueCTB
IPYT Apyra — IPU3HAK, KOTOPBIN SIBIISIETCS JOCTATOYHO YOEIUTEIbHBIM
00BbSICHEHHEM €IMHCTBA UMYIIECTBEHHBIX U JIMYHBIX HEMMYIIIECTBEHHBIX
OTHOLIECHUI B IIpeIMeTe TPaXkIaHCKOTOo IMpaBa. [1py 3ToM clieayeT oTMe-
TUTb, YTO JAHHbIN MOAXOI HE YUUTHIBAET HAJIMYKME B IIPEAMETE rpaxkIaH-
CKOTO TTpaBa OpTaHM3aIIMOHHBIX OTHOIICHUI, B3AUMOOIICHOUHBII XapaKTep
KOTOPBIX MEHEE OUEBUJICH.

ITpumeuarensHo, uyto Briocaeactsuu H. JI. EropoB nepecMoTpes cBoo
MMO3ULIMIO TI0 JTaHHOMY BOITpocy. OTKa3aBIINCh OT B3aMMOOIIEHOYHOTO Xa-
pakTepa KaK OOBEIWHSIIONIETO TTPU3HAKA MMYIIECTBEHHO-CTOMMOCTHBIX

' Cwm., nanp.: Kommenrapuit k I'paxgaHckoMy kojaekcy Poccuiickoit ®Denepanumu.

Yactb nepsas (rocrareitHbiit). 3-e uza. / nox pen. H. 1. Eroposa, A. 1. Cepreesa. M., 2005.
C. 9 (aBTOop kommeHTapust — H. 1. Eropos).

2 FEeopos H. /. EnuHcTBO M muddepeHIralms Tpask 1aHCKO-TTPaBOBOTO PEryTMPOBAHMS

obmectBeHHbIX oTHOLIeHUt K CCCP: aBToped. nuc. ... a-pa ropui. Hayk. JI., 1988. C. 12.
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U JIMYHBIX HEUMYIIECTBEHHBIX OTHOIIEHUI, OH MPEeIIOXUI OTHOCUTH
K IPeaMeTy TPaKIAHCKOTO MpaBa 4acmHble OMHOUWEeHUS HE3aBUCUMO OT UX
HMMYIIECTBEHHOTO WM INYHOTO HEMMYIIECTBEHHOTO comepXaHus. [1pu atom
YacCTHBIE OTHOIIIEHUST OH OIPENe/ NI KaK OTHOIICHUST, B KOTOPBIX «y4acT-
HUKM PYKOBOJCTBYIOTCSI YACTHBIMU MHTEPECAMU B 1IEJISIX YIOBJICTBOPEHUS
CBOMX MaTepHalbHbIX UM TYyXOBHBIX IIOTPEOHOCTEI» .

[pencraBisieTcsi, YTO HOBBIM B3IVISIA YYEHOTO HA IPEAMET rPaXIaHCKO-
TO TIpaBa IBJISIETCS JOCTATOYHO TPAIUIIMOHHBIM 1 MEHEE COlepKaTeIbHBIM
10 CPaBHEHUIO C €ro MepBOHAYATbHOM KoHIIeneil. OTHeCeHUe K MpeaMeTy
IPaXKIaHCKOTO MpaBa YaCTHBIX OTHOLICHUI MEX/Ty JIULIAMU, IIPECIICIYIOIIM -
MU CBOM YaCTHBII MHTEPEC B YAOBIECTBOPEHUU MATEPUAIbHBIX M JYXOBHBIX
MOTPeOHOCTE, OCHOBEIBACTCS Ha XapaKTepPHOM JJIT KOHTHMHEHTAIBHOM
MPaBOBOI CUCTEMBI IeJIEHUM TIpaBa Ha MyoIMuHoe 1 yacTHoe. CoepkaHue
(CyTb) YaCTHBIX OTHOILEHMI IIPU TAKOM IIOIXOJE OCTAETCSI HEPACKPHITHIM:
JaJbliie KOHCTATaLlUK TOTO, YTO YaCTHbIE OTHOLIEHMS CKJIAAbIBAIOTCS MEXIY
JIAIIAMH, TIpECIICAYIOIIMY CBOI MHTEPEC B YIOBIETBOPEHNN MaTePHATbHBIX
M JTYXOBHBIX TIOTPEOHOCTEM, COCTOSIT M3 YaCTHBIX UMYIIECTBEHHBIX 1 YaCT-
HbIX HEMMYIIECTBEHHBIX, IeJI0 He uaeT. Bo3aMOXHO, 3BOIIOLMS B3IJISIIOB
H. 1. EropoBa BbI3BaHa paclpoCTpaHEHUEM UAeU 00 OpraHM3allMOHHBIX
OTHOIIEHUSX KaK COCTABIISIONIEH MTpeaMeTa rpaXkIaHCKOTo TIpaBa, B YCIIO-
BMSIX KOTOPOTO B3aMMOOLIEHOYHBIN XapaKTep OTHOIICHUI IepecTaeT ObITh
YHMBEPCAJIbHBIM IIPU3HAKOM IIPeIMeTa IPakIaHCKOTO IIpaBa.

B 1emom ke paccMaTpuBaeMble BOIPOCHI O CYLIHOCTHOM IIpM3HaKe
IpeIMeTa rpaXkIaHCKOTO TIpaBa M 00 OTHOIICHUH I0PUINIECKOTO paBEHCTBA
CyOBEKTOB K IPEAMETY WJIM METOMIY IPakIaHCKO-IIPAaBOBOTO PEryjJnpoBa-
HMS B IOPUANYECKOI HayKe MPOJOJIKAIOT OCTaBaThCsl OTKPHITHIMU, HU OJUH
U3 MPEIIOKEHHBIX ITOIX0I0B HEJIb3sl Ha3BaTh OOLIENPU3HAHHBIM.

[Tpu paccMoTpeHUH BoTIpoca o TIpeaMeTe Ipak IaHCKOTO TTpaBa HE0OX0-
JIMMO TaK3Ke MTOIYePKHYTh, YTO 3HAUMTEIbHAS YaCTh UMYIIECTBEHHO-CTOM -
MOCTHBIX, OPraHU3alMOHHbBIX U JIMYHBIX HEUMYILECTBEHHBIX OTHOIIIEHUI
CKJIaJbIBAETCSI MEXIY AUUAMU, OCYULECEATIOWUMU NPEONPUHUMAMENCKYIO
(Kommepueckyr) desmeavHocms. JleraabHOe onpenejeHrue pearnpuHuMa-
TeJbCKOM AesITeIbHOCTU coaepKuTcs B a03. 4 1. 1 ¢t. 2 I'K. CornacHo gaH-
HOMY OIpEAEICHUIO, NPeOnPUHUMAMEAbCKOL SBIISIETCS CAMOCTOSITE/IbHASI,
OCYILIECTBIIIEMAs] Ha CBOM PUCK JAeSIT€IbHOCTD, HAIIPABJAEHHASI HA CUCTEMA-
THYECKOe MOJTydeHUE MPHUOBIIN OT MOJIb30BaHUS NUMYIIECCTBOM, TTPOIAKU
TOBApOB, BHIITOJIHEHUS paOOT WJIM OKa3aHUs YCIYT JTULAMU, 3aperMCTPUpPO-
BaHHBIMM B 3TOM Ka4eCTBE B YCTAHOBJIEHHOM 3aKOHOM ITOPSIIKE.

YkaszaHue B oIpeneeHUM Ha TO OOCTOSITENbCTBO, YTO MPEANPUHUMA-
TEJIbCKYIO IeSITEIbHOCTh MOTYT OCYIIECTBIISATh JUIIb JIUIIA, 3apeTUCTPH -

' I'paxnaHckoe mpaBo: yueOHUK: B 3 T. / mox pen. 0. K. Toncroro. M., 2009. T. 1.
C. 14, 15 (aBrop — H. JI. EropoB); Eeopos H. JI. TToHsiTHe TpasknaHCKoOro rpasa // BecTHUK
rpaxmaHckoro mpasa. 2012. Ne 4. C. 24—65.
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pPOBaHHBIC B YCTAHOBJICHHOM MOPSIAKE, HE CIeayeT TOHUMAaTh OYKBaJbHO.
I'K momyckaet pacnpocTpaHeHrMe HOPM 00 MHAMBUIYaTbHBIX TIpeIpU-
HUMAaTeJSIX Ha TpaxkaaH, OCYIIEeCTBISIONINX MPeANTPUHUMATEIbCKYIO IesI-
TeJIbHOCTh 0€3 peTUCTpaluy B ycTaHOBIeHHOM mopsiake (1. 4 ct. 23 T'K).
Kpome Toro, HeKoMMepUeCKre OpraHU3aIliy BIIpaBe 3aHUMATHCS TIPU-
HOCSIIIE# JOXOI NesITeIbHOCTRIO B IIpeeiIaX, IPeaAyCMOTPECHHBIX YCTaBOM
(. 4 ct. 50 TK). B aToM ciydae, Kak pa3bsCHEHO B a03. 3 1. 21 mocTaHOB-
nenus [Tnenyma BepxoBHoro Cyna P® ot 23 utonst 2015 r. Ne 25 «O mipu-
MEHEHUHM CyJaMU HEKOTOPBIX MOJIOXeHU I pa3nena | yvactu nepBoit ['paxk-
naHckoro konekca Poccuiickoit @enepanum»! (najee — MoCcTaHOBJICHUE
BC Ne 25), Ha HEKOMMEPUYECKYIO OPTaHM3ALMIO B YaCTH OCYIIECTBICHUS
MPUHOCSIIEH TOXOI NeSITeIbHOCTU PACPOCTPAHSIIOTCS] TIOJIOXKEHUST 3a-
KOHOIATeJIbCTBA, MPUMEHUMBIE K JIUIIAM, OCYIIECTBISIOMMNM MPEaIpH-
HUMATEJIbCKYIO IS TeTbHOCTD.

Bosee Toro, Ha 3aKOHOZATEILHOM YPOBHE aKTMBHO OOCYXIACTCS MIES
OTMEHEI TIPaBMJIa O TOCYIaPCTBEHHOM PETUCTPALINY B KAYSCTBE MHIUBUIY -
ATBHBIX TIPEAITPUHUMATENCH TpakIaH, CAMOCTOSITENILHO (JITYHO) 3aHUMAIO-
LIUXCST OTIEIBHBIMU BUIAMU MPENITPUHUMATEILCKON IeSITeTbHOCTHU (perie-
TUTOPCTBO, YXO/I 3a IETbMU, YOOPKA XKWJIbIX IOMEIIEHW U JIp.).

[IpeanpuHUMaTEILCKIE OTHOIIEHUS, 0€3YCIOBHO, BXOIAT B TIPEAMET
rpaxaaHckoro mnpasa. [Ipy aToM, HECMOTpPST Ha UX MAacCOBBIN XapakTep
U 3HAYUMOCTbD JIJI1 5KOHOMMKU, UX HE MIPUHSITO MIPU PaCKPHITUU COmepkKa-
HUs TIpeaMeTa IpaxkIaHCKOro MpaBa CTaBUTh B OIUH PSII C UMYIIECTBEH-
HO-CTOMMOCTHBIMM, JIMYHBIMU HEUMYILIECTBEHHBIMUA U OPTraHU3aLIMOH-
HBIMU OTHOIICHUSIMU. BhIeneHne mpennmpuHUMATeIbCKIX OTHOIICHUI
B OTHIEJIbHBIN BUO O0YCIOBICHO HE MPEIMETHO-O0BEKTHBIM ITPU3HAKOM,
a cyObeKTHBEIM. [IpenmpruHUMAaTeIbCKUIA XapaKTep MOTYT HOCUTD BCe TIepe-
YUCJIEHHBIe BUIBI OTHOIIIEHUI, KOJIb CKOPO B HUX BCTYIIAIOT JIU1IA, HA CBOM
PUCK 3aHMMAIOIINECS] CUCTeMAaTUYeCKUM M3BJeueHueM npuobuin. CooT-
BETCTBEHHO, TTPEANPUHUMATEIBCKIE OTHOIIECHUSI MOTYT OBITh BBIICICHBI
B MpeaMeTe IpaxkIaHCKOTo MpaBa B KAYeCTBE CAMOCTOSITEIbHOM eIMHULIbI
B Cilyyae KjaccudUuKaluuy OTHOILIEHUI, BXOASIIMX B MPEeaAMET, 0 UHOMY
OCHOBAHMIO — CTaTyCy U XapaKTepy AesTeJbHOCTH CYObEeKTOB, B HUX yJa-
CTBYIOIIHUX.

Merton rpakIaHCKoro npasa. Borrpoc o MeToze rpaXkaaHCKOTo ITpaBa, Kak
M BOIIPOC O €TI0 IIpeaMeTe, SIBISIeTCS TUCKYCCUOHHBIM. JIMCKYCCHMOHHOCTD
TIPEIOTIPENETSIETCST, TIPEXKIe BCETO, PA3TMYHBIMU MMOAXOAAMU K ITOHSITHIO
«METO[I IPAaBOBOTO PETYJIMPOBAHUST» HA OOIIETEOPETUIECKOM ypoBHe. B Te-
OpuM ITpaBa METOJ paCCMaTPUBAIOT KaK CIIOCO0O MTPaBOBOTO PETyJIMPOBAHUS
OTpee/ICHHOI TPYITITBI OOINECTBEHHBIX OTHOIIEHUIA? WITM KaK Habop (KOM-

' BBC P®. 2015. Ne 8.

2 Mapuenxo M. H. Teopust rocymapctsa u nipaBa. M., 1996. C. 330, 331; IToaskos A. B.
O6iuas teopus npasa. CI16., 2003. C. 716—719.
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MJIeKC) Croco0oB (MPUEMOB) MPABOBOTO PETYJIMPOBAHUS, PETYIUPYIOLINX
oTIpelieJIeHHYIO IPYIITY OOIIeCTBEHHBIX OTHOIICHUIA'.

TlepBrblit moaxoa mpeanoJiaraeT BblaeJeHUE HanboJiee XapaKTepHOIi uep-
THI B METOJIOJIOTUM ITPABOBOTO perynpoBaHusi. OueBUAHBIM JOCTOMHCTBOM
JTAHHOTO MOJX0Ja SBJISIETCS ero MpoctoTta. Tak, B rpaxkaaHCKO-IPaBOBOM
JIUTEpaType MPUBEPXKEHLIbI JAHHOTO TMOAX0Aa, KaK MpaBUIIo, MpeaaaraloT
paccMaTpuBaTh B KAYeCTBE METOMIA TPaKIAHCKOTO TIpaBa ropuduieckoe pa-
6EHCMBO CMOPOH?.

Bropoii monxox mpeanojaraeT KOHCTaTALMIO pa3IMUHBIX XapaKTEPUCTUK
METOJ0JIOTUM MPABOT0 peryaupoBaHus. Ero npeumMyIecTBo 3aKiaodyaeTcs
B 00Jiee TOUHOI XapaKTepUCTUKE paccMaTpUBaeMOro siBjieHUs . LIuBUIUCTHI,
IpUAePKUBAIOIIeCsT JAHHOTO TTOAX0Ia, TIpejiaraloT OoNpeaesaTh METO/,
IrpakIaHCKOTO MpaBa He OJHOCIOXHO, a Uepe3 MepeyrcaeHUe XapaKTePHbIX
JUIST HETO IIPU3HAKOB, 00JIee YaCTHBIX CITOCOOOB IMPABOBOTO PETYJIMPOBAHMS.
Hanpumep, E. A. CyxaHOB K TaKOBbIM OTHOCUT IOPUAUYECKOE PABEHCTBO
CyOBEKTOB, I03BOJICHHUE U MpaBOHaAEJAeHUE, JUCTTO3UTUBHOCTD, UMYIIIE-
CTBEHHO-KOMIIEHCALIMOHHBIN Xapakrep oTBeTcTBEHHOCTHA . B. B. POBHBINI
K MpU3HAaKaM METOJa rPakIaHCKOTro MpaBa OTHOCUT IOPUINYECKOE paBeH-
CTBO CTOPOH, KOOPJAMHALIMIO, JOTOBOPHBII 1 NUCIIO3UTUBHBIN XapakTep,
0011IeA03BOIMTEbHBIN (MIpaBOHAACIUTENbHBIN) XapakTep, TUIIOpain3M
U ICUEHTPALNIO, UMYIIECTBEHHO-KOMITEHCAIIMOHHYIO (BOCCTAHOBUTEIBHYIO)
HaIpaBJeHHOCTb, YACTHYIO UHMILIMATUBY U JIMUHOE YCMOTPEHUE YYaCTHUKOB
rpaxmnaHckoro obopota*. @opmynupys faHHBIE IEPEUYHH XapaKTEPUCTUK Me-
TO/a, yUeHbIE BO MHOTOM OITMPAIOTCI Ha TTOAPOOHOE MCCIeI0OBaHNE MeToAa
IpaxkIaHCKOTO IpaBa, ocymecTBieHHoe B. @. dkosieBbiM B 70-¢ IT. XX B.°

IIpencraBnsieTcs, 4To 00a MoAXoAa UMEIOT MPaBO Ha CYIIECTBOBAHUE.
TlepBbIii yMECTHO UCIIOAB30BaTh B CiIyyae, KOraa TpebyeTcsl 1aTh KpaTKYIo
XapaKTepUCTUKY METOAY rpakdaHCKoro npasa. [1pu aTom eciiu 1 BLIOMpaTh
KaKyl0-TO OJIHY HauboJjiee OTIWYUTENIHLHYIO YePTY METOJA TPakIaHCKOTO
npasa, TO, Ha Halll B3IJISII, CJIeAYeT B KaueCTBe TaKOBOI yKa3blBaTh Ha 00-
360AUMENbHYI0 HANPABACHHOCMb NPAG08020 pe2yauposarusn®. TpaauiInoOHHO

' Anexcees C. C. Obmas teopust paBa. 2-¢ usa. M., 2008. C. 215, 216.; Jlazapee B. B.,
Jlunens C. B. Teopus rocynapctsa u ipasa. M., 1998. C. 222, 223.

2 Cogetckoe rpaxaaHckoe mpaso / otB. pea. O. C. Modde, 0. K. Toncroii, b. b. Ye-
penaxuH. JI., 1971. T. 1. C. 8, 9 (aBrop — O. C. Modde); ['paxknanckoe npaso. 6-e u3f. / moa
pen. A. I1. Cepreea, 0. K. Tosncroro. M., 2002. T. 1. C. 8—13 (aBrop — H. 1. Eropos).

3 Poccuiickoe rpaxmaaHcKoe MpaBo: y4eOHUK: B 2 T. 4-e u3a. / otB. pea. E. A. CyxaHOB.
M., 2014. T. 1. C. 70—72 (aBTop — E. A. CyxaHOB).

4 TI'paxmaHckoe MpaBo: yueOHUK: B 3 T. / mox pen. A. I1. Cepreesa. T. 1 C. 35—43 (aB-
Top — B. B. PoBHBII1).

5 CM.: Hkoeres B. @. I'paxmaHCKO-TIPABOBOM METOI IPABOBOIO PEryJMPOBAHUSI.
CaepmiioBcek, 1972.

¢ Kak ormeuaet B. ®. SIkoBeB, «ecliv yroJOBHOE MTPABO COCTOUT... U3 HOPM-3aIpPeTOB,
B aJIMUHMCTPATUBHOM ITpaBe MpeodaaaroT 00sI3bIBAIOIIE HOPMbI, TO HOPMBI TPaXKIaHCKOTO
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BBIIEJISIEMOE PABEHCTBO CTOPOH BO MHOTOM TPENOTPEAETSIETCS TPEIMETOM
TpaXKIaHCKOTO TpaBa U JIUIIb 3aKperisieTcss MeTogaoM. YTo Kacaercst auc-
MO3UTUBHOCTH, TO XOTSI OHA U SIBJIsIETCSI O€3yCTOBHBIM MPU3HAKOM METO-
JIOJIOTUU TPaKIAHCKOTO TpaBa, HEeNb3sT HE OTMETUTh, YTO HapsITy CO 3Ha-
YUTEJIbHBIM KOJUYECTBOM IUCIO3UTUBHBIX HOPM U WX MpeodiasaHueM
B OTJIEIbHBIX UHCTUTYTAX JUISl TPAXKIAHCKOTO TIpaBa B 11EJIOM XapaKTepHO
TaKXe 3HAUUTEIbHOE KOJIMYECTBO UMIIEPATUBHBIX HOPM.

Bropoit moaxon 1esiecoodpa3Ho UCITOIB30BaTh B Cllyyae, KOTaa He00Xo-
JIMMO OCYILIECTBUTB O0JIee TOUHOE U IETATbHOE PACKPHITHE METO/IA FPaK/IaH-
ckoro mnpasa. [Ipu TakoMm monaxone cienyeT OpUeHTUPOBAThCS Ha XapaKTe-
PUCTUKU, TIPUBEICHHBIE BBIIIIE.

Cucrema rpaxnanckoro npasa. B opuanueckoit Hayke oTpaciu rpaBa
TIPUHSTO NEJIUTh HAa O0Jiee MEJIKME CTPYKTYPHbBIE €MUHULIBI — TIOJ0TPACTH,
WHCTUTYTBI, CYOUHCTUTYTHI U T. 1. [ paxxaaHcKoe MpaBo B 3TOM OTHOLIEHUY
HE SIBJISIETCS] UCKITIOUEHUEM.

[Ipexne Bcero cieayer OTMETUTD, YTO POCCUIICKOE TPaKIaHCKO-TTPaBo-
BOE PETYIMPOBAHNE TIOCTPOEHO 1O TaK HA3BIBAEMOI naHOeKMHOIL cucmeme,
npearoararmnieii BeiieJeHrue oo1Iei 1 ocoOeHHO# yacTeii. B otiuuue ot
UHCIMUMYUUOHHOI CUCMeMbl, PEATU30BAaHHON, HATPpUMED, BO (DpaHIly3CKOM
npaBse, MaHIAEKTHAsl CUCTeMa TMPEAroaraeT 3akperieHue o0IIUX HOPM,
Kak Obl BBIHECEHHBIX 32 CKOOKY, KOTOPBIE MOTYT OBITh PacIpoCTPaHEHBI
Ha IIAPOKUIN KPYr ONHOPOAHBIX OTHOILIEHUM M MPUMEHSIThCS B YacCTH,
He MpoTUBOpeyanieil 6osee crelMaJlbHbIM HOPMaM.

Haubonee pacripoctpaHeHHBIN B OTEUECTBEHHOI HayKe MOIXO/ K CH-
cTeMe rpaxkIaHCcKoro npasa, peaioxeHHslid H. JI. EropoBbiM eliie B KOHIIE
1980-x rr. XX B.!, mpenmnonaraet BbIICTCHUE namu nodompacaeil: BENHoe
MpaBo, 00513aTEILCTBEHHOE TIPABO, TIPABOBAast OXpaHa HEMAaTEepHUaIbHbIX OJ1ar,
TPaBO MHTEJUIEKTYaIbHOI COOCTBEHHOCTHU M HACJIEICTBEHHOE TIpaBo. boree
MOIPOOHO PEryJIMpoBaHUE HA MOAOTPACIEBOM YPOBHE OyIET pACCMOTPEHO
Jajiee Ha CTpaHWIIAX HACTOSIIEro yIeOHMKA.

BHyTpu nopoTpaciieit rpaxxaaHcKoro npaBa MOTYT ObITh BbIIEJICHBI UH-
CTUTYTHI U CYOMHCTUTYThI. MHCTUTYTaMU BEIIHOTO TIpaBa SIBJISIIOTCS TIPABO
COOCTBEHHOCTU M OrpaHMYEHHBIE BelllHbIe TpaBa. B pamkax oGs3areb-
CTBEHHOTO ITpaBa MOTYT OBITh BbIZEJEHBI MHCTUTYTHI IOTOBOPHOTO TpaBa,
JIeJIMKTHOTO TIpaBa, MPaBOBOTO PETyIUPOBAHUS 00513aTEIbCTB U3 OTHOCTO-
POHHUX jelicTBuii. [1paBo MHTEIEKTYaIbHON COOCTBEHHOCTH COCTOUT UX
WHCTUTYTOB aBTOPCKOTO MPaBa, CMEXHBIX MPaB, MaTeHTHOTO MPaBa, MPaBo-
BOI OXpaHBI CPEACTB MHANBUAYATU3AAN U T. 1.

MpaBa B LIEJIOM UMEIOT JI03BOJIUTEIbHYIO HAITPABJIEHHOCTh, CBOMM COIepKaHUEM 00eCTIe -
BalOT HajleJieHe CyObeKTOB MnpaBaMu... O0sI3bIBalOLINE U 3aTIPETUTENIbHBIE HOPMbI B IpaxK-
JIAHCKOM T1paBe BKJIIOYAIOTCS B OOIILYIO LIETb TPABOHAAEIUTEIbHOTO PEryIMPOBAHUST».

' Feopose H. JI. I'paxknaHCKO-TIpaBOBOE PETyJUPOBaHUE OOIIECTBEHHBIX OTHOIIECHUI.
JI., 1989.
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CrenyeT TakXe OTMETUTb HEONPEAEeJEHHOCTb CAMOI0 MTOHSATUS «001Iast
4acTh rPaXkIaHCKOTO MpaBa». 3a4acTyl0 OHO OTOXIECTBJSIETCS C KPyroM
HOpM, 3aKperieHHbIX B yacTu nepBoii ['K. OgHako aHanu3 4yacTu MepBoit
I'K B KOHTeKcTe neieHrs TpaXkIaHCKOTO IpaBa Ha MOJ0TPAC/IM TTO3BOJISIET
YCOMHUTBCS B MPAaBWIBHOCTU TaHHOTO Moaxoaa. Hekoropsle HOpMBI YacTu
nepsoit ['K neiicTBUTENBHO ABISIOTCS OOIIMMU U HE MOTYT OBITh OTHECEHBI
K KaKo-1100 13 mogoTpaciieid rpaskIaHCKOro mpaba. TaKOBBIMU, B CYIITHO-
CTH, SIBJISTFOTCSI JIUIITL HOPMBI, pacTiofioxkeHHbIe B pa3f. 1 'K «O6mme moo-
KEHHUsI», 32 UCKITI0UeHUEM I71. 8 «HemaTepuanbHbIe 61ara» (00IIMe oJI0Xe-
HUS 00 OCYIIIECTBIICHUM U 3aIlMTe TPaXKIaHCKHUX TIpaB, O JIUIIAX, O CACNIKaX,
peIIeHNSIX COOpaHMiA, IPEeACTaBUTEIbCTBE). Jpyre HOpMBI, 3aKpeIicHHBIC
B yacTu 1epBoit 'K, cOCTaBIAIOT HE CTOJIBKO OOIIYIO YaCcTh IPaxkIaHCKOTO
IpaBa, CKOJIbKO OOIIIYIO YaCTh COOTBETCTBYIOIIEH TIOTOTPACIIH TPAKIAHCKOTO
npaBa (oOIue MoJIoXeHUsT 00 00s13aTeIbCTBaX U noroBope, pasa. 3 ['K).
HaxoHe11, TpeThs TPyIITIa HOPM HE COMEPKUT OOIINX TTOJIOXKEHUI HUA TpaXK-
JAHCKOTO MpaBa B LIEJIOM, HU €ro MOJOTPACIU B YACTHOCTH, OJTULIETBOPSIS
c000ii cienraabHOe PEeryJIMpoBaHUE B paMKaxX MOMOTPACTU IPakIaHCKOTrO
npasa (IpaBoBas OXpaHa HeMaTepUAIbHBIX OJIar, BELIHOE MPaBo).

Ha ceropnsiniHuii ieHb K yKa3aHHBIM ITTH ITOA0TPACIISIM TPaXkIaHCKOTO
MpaBa, Ha Hall B3MJISI, MOTYT OBITh 100ABJIEHBI €1IE IBE — KOPHOPAMUBHOe
npaso, peryaupyroliee UMyIIeCTBEHHbIE U OpraHU3allMOHHbIE OTHOLIECHMS
MEX1y IOPUANYECKUM JIMIIOM, C OMHOW CTOPOHBI, U €r0 yYaCTHUKAMU U Op-
raHamu yIpaBJIeHUs], C APYTroif, BO3HUKAIOIIME 10 TTOBOAY YYaCTUSI B OPUAM -
YeCKOM JIMIIC U YIIPABJICHUSI UM COOTBETCTBEHHO, a TAKXKE cemeiiHoe npaso'.

Kpowme Toro, B 1OKTprHE JOCTATOYHO PACIIPOCTPAHEHO OTHECEHUE KOM-
MepuecKkoro (MpeanpuHUMAaTEIbCKOT0) MpaBa K MOA0TPACIN TPaKIaHCKOTO
npaBa. Kak yxe orMeuanoch, pennpruHUMaTeIbcKasl AeSITeIbHOCTb HE MO-
XeT OBITh ITOCTaBJICHA B OMMH PSIAI C TPAIUIIMOHHO BBIIEISIEMBIMU B IIPEIMETe
rpaXXAaHCKOTo MpaBa rpynnamMu o0LIeCTBEHHbBIX OTHOLLEHU, TTOCKOJIbKY
comepKaTeJIbHO OHa TOJHOCTBhIO MMU Torjoinaetcs. COOTBETCTBEHHO,
0 KOMMEpPUYECKOM (IIPeANPUHNMATETLCKOM) TIpaBe KaK MOIO0TPACTN Ipak-
JAHCKOTO IIpaBa MOXHO TOBOPUTD MPH YCIOBUU, YTO KPUTECPUEM ICICHUS
IpakIaHCKOTO TIpaBa Ha ITOJAOTPACIH BBICTYIAeT HE OOIICTIPUHSITHIA 00b-
eKTHBII, a CyObeKTHBIN MPU3HAK.

MecTo rpaxknaHCKOro mpaBa B CHCTeMe POCCHiicKoro mpasa. OOmIeIpu-
3HAHHBIM [UTS TIPABOTIOPSIAKOB, OTHOCSIIITNXCSI K KOHTMHEHTAIBHOM IIPaBOBOM
cHucTeMe, IBJISIETCS AeJicHe 00beKTUBHOTO ITpaBa Ha ITyOJIMYHOE 1 YaCTHOE.
OCHOBHBIM KpPUTEPHEM JaHHOTO ICJICHUS BHICTYIIAeT MHTEPEC, Ha OXPaHy
KOTOPOTO HaIpaBJieHbI TPABOBbIE HOPMBI. [1y6auuHoe npaso peryaupyer oT-
HOIIIEHUSI, CyOBEKThI KOTOPBIX CBOMMH NECTBUSIMU 3aTParnBaloT MHTEPECH
HEeOoIpeneJIeHHOTO Kpyra Jull (001eCTBeHHbIe MHTepechl). [IJIsi OTHOLIEHUIA,

'O MecTe ceMeiHOTO TTpaBa B CUCTeME POCCHUIICKOTO mpasa cM. § 1 1. 60 HacTosiero
y4yeOHUKa.



§ 1. MoHsiTMe W CUCTEMa rpaxaaHckoro npasa | 19

peryJupyeMbIX MyOJIUYHBIM IPAaBOM, XapaKTEPHO I0pUAMYECKOe HepaBeH-
CTBO YYaCTHUKOB PEryJMpYyeMbIX OTHOILIEHUI, TIpearioararllee Haluume
BJIACTHBIX ITOJIHOMOYUI y JIMIIAa, 3aHUMAeMOT0 ONpeaeeHHOE COLIMaIbHOe
nojoxeHue. Yacmuoe npaso peryavpyeT OTHOIICHUS, CYObEKThl KOTOPBIX
CBOMMM IEUCTBUSIMM 3aTParMBaioT, MPEXKIe BCEro, MHTEPEChl KOHKPETHBIX
(bU3MYECKUX WU I0PUANYECKUX I, YIACTBYIOLINX B JaHHBIX OTHOLICHUSIX.
CyOBbeKThl TaHHBIX OTHOIIICHUH IOPUINYECKHU PABHBI, T. €. HE MOTYT IIPeIo-
MPEAEISATh MMOBEACHUE IPYTUX JIULL B CUITY 3aHMMAeMOTO TOJIOXEHMUS.

I'paxkmaHckoe TTpaBo OTHOCUTCS K 00JIacTH YacTHOTO mpasa. B cdepy ero
IIPAaBOBOTO PETYIMPOBAHMS BXOASIT OOIICCTBEHHBIC OTHOIICHMS, YYaCTHUKHI
KOTOPBIX IOPUINYECKI PABHEI U TIPECICAYIOT CBOM MaTepUaIbHBIC WIIN Y-
XOBHBIC MHTEPECHL. Pe3yirbTaT JaHHBIX OTHOLICHMI OTpaxkacTcsl B IIEPBYIO
odepenb Ha MMYIIIECTBEHHOM MIJIM JIMYHOM chepe caMMX YIaCTHUKOB. BHel-
HUl 3(pdeKT paccMaTpruBaeMbIX OTHOIIEHUIT BO3MOXEH, OMHAKO B CBSI3U
C OTCYTCTBUEM BJIACTHO-TIOMYMHEHHBIX OTHOIIICHU OH HE HOCHUT O0SI3bIBa-
IOIIETO XapaKTepa — Y TPEThUX JIMII, HE YIACTBYIONINX B TIPABOOTHOIICHWH,
KakK TIPaBUJIO, HE TTOSIBIISIETCST KAKUX-TTN00 JOTIOJTHUTEIBHBIX 00SI3aHHOCTEI.

I'paxkmaHCcKoOe TIpaBO IIPUHSITO COOTHOCUTD C IPYTUMHU 4ACMHO-NPABO-
8bIMU 00PA308AHUSAMU, HE BCE U3 KOTOPBIX B IEWCTBUTEIBHOCTHU SIBJISIIOTCS
oTpacisiMu rpaBa. Hampumep, rpaskiaHcKoe IpaBo 3a4acTylo CPaBHUBAETCS
C ceMelinbiM, NPAsom, XOTs, Ha Halll B3IJISII, TIOCTIeTHEE SIBJISIETCSI COCTaBHOM
YacThIO TpakIaHCKOro mpapa'. ['paskiaHcKoe MpaBo COMOCTABIISIETCS C Hped-
NPUHUMAMENbCKUM (KOMMepHecKuM) npagom, OJHAKO, KaK yKe ObLIO OTMe-
YeHOo, KoMMepUecKoe (MpeanpuHMMaTeIbCKOE MPaBo) B TOM YacTH, B KaKOM
OHO PeryJupyeT YaCTHO-TIPaBOBbIE OTHOIIEHUSI, TAKXKE SIBJISIETCST COCTABISIIO-
el rpaxkIaHCKOoro MpaBa. BeineneHue sxoaoeuueckozo (npupodooxpantoeo),
3eMenbH020, 1eCH020, B00H020 NPABA B KAUECTBE OTACIbHBIX OTpacieil mpaBa
MPENCTaBIISIETCS eaBa JIM 000CHOBAaHHBIM. B Toii yacTu, B KaKoil HOPMBI ITPH -
POIOOXPAaHHOTO 3aKOHOIATEILCTBA PETYIUPYIOT YaCTHO-TIPABOBbIC OTHO-
IIEHMST, OHU TaKKEe MOTYT OBITh OTHECEHBI K OTPACIU TPaXKIaHCKOTO IpaBa.
Kakue-mm60 KauecTBeHHBIC OTIMYMS TIPpeaMeTa M METOIa YaCTHO-ITIPABOBOI
COCTABJISIIONICH MTPUPOTOOXPAHHOTO MPaBa OT IIPeAMeTa U METOIA TPakKIaH-
CKOTO TIpaBa BBISIBUTD TOCTATOYHO CJIOXHO.

HanmeHee omHO3HAUHBIM SIBIISIETCSI BOIIPOC O COOMHOUICHUU 2pPadic-
darckoeo u mpyoosoeo npasa. C OMTHOU CTOPOHEI, B TOI YacTH, B KOTOPOI
HOPMEI TPYIOBOTO IIpaBa PeryJIUpyIOT OTHOIICHUS MEXKITy YaCTHBIMU JIMIIA-
MM — PabOTHUKOM M pabOoTOmATENIeM T10 ITOBOIY OCYIIECTBICHUS TPYIOBOI
JIEeATeILHOCTH, OHU MOTYT OBITh TIPU3HAHBI YACThIO TPAKIAHCKOTO IpaBa.
Perynupyembie OTHOIIEHUS COAEPKAaTEIPHO MAJIO YeM OTJIMYAIOTCST OT MHBIX
JIOTOBOPHO-0053aTeTbCTBCHHBIX OTHOIIIEHUI, CYOBEKTBI KOTOPBIX BIIPABE
TpeOOBaTh IPYT OT Apyra onpeAesieHHOro ToBeaeHus. C Ipyroil CTOPOHBI,

' CM. 06 3ToM § 1 1. 60 HacTosIIIIero yueOHMKa.
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3aJI0KEHHAs B COBETCKUI MepUOJ TpaAUIMsI OTMEXEBaHUsI TPYIOBOTO MpaBa
OT I'paxkIaHCKOro, Mpearnoaramlias cMelleHue aKlieHTa B TPaBOBOM pe-
TYJIMPOBAHUU C pe3yJibTaTa padOThl Ha MPOIIEcC TPYAOBOH AESITEIbHOCTH,
JTOMUHMPOBaHUE UMIIEPATUBHBIX HOPM B PEryJIMPOBAHUM TOTOBOPHBIX OT-
HOIIIEHU, TTOAPOOHOE MMIIEPATUBHOE PErYJIMPOBAHUE COMYTCTBYIOIINX
BOIIPOCOB, BBIXOISIIINX 32 IIPEIeIbl COOCTBEHHO OCYILECTBICHUS TPYIOBOI
NEeSITeTbHOCTH, CBUIETEILCTBYET 00 0COOOM MeCTe TPyIOBOTO IpaBa B CH-
cTeMe COBPEMEHHOTO POCCUIICKOTO TpaBa. IMEHHO MaHHBIH MTOIX0I K CO-
OTHOILIEHUIO TPaXIaHCKOTO U TPYIOBOTO MIPaBa MO-MPEXHEMY [TPEBATUPYET
B OTCUECTBEHHOM IOPUINICCKONM HayKe.

YTo KacaeTcs pa3IMunii MeXAy TPaxkIaHCKAM IIPaBOM M ITyOJIMIHO-
TIPaBOBEIMU OTPACIISIMU (AOMUHUCMPAMUBHBIM, PUHAHCOBbIM, HANO208bIM,
Y20408HbIM, OTPACIISIMU NPOUECCYANbHO0 NPABa), TO OHU TOCTATOYHO OUEBUI-
HbL. UMyIIecTBeHHBIC OTHOIIICHUSI 110 TIepeMEeIleHIIO MaTepUaIbHbBIX OJ1ar,
BXOZSIINE B TIPEIMET PETYIMPOBAHUS TaHHBIX OTPACIeil, XapaKTepru3yIOTCsT
0co000i1 00IIECTBEHHOM 3HAYMMOCTBIO U IOPUINYECKUM HEPAaBEHCTBOM UX
YYaCTHUKOB.

Crnemyet OTMETHUTD, YTO B AelicTBytoleM 'K conepkurcst mpuHIMTTAATb-
HOE MPaBWJIO O HEMMPUMEHEHNY HOPM TPaKIaHCKOTO TIpaBa K UMYIIECTBEH-
HBIM OTHOIIEHUSIM, PEryJIMPYEMbIM TyOJIMIHO-IPaBOBBIMU OTpacisiMu. Tak,
B cooTBeTCTBUM ¢ B I1. 3 cT. 3 'K rpaxnmaHckoe 3aKOHOIATEIbLCTBO He pac-
npocmpausiemcss Ha UMYILECTBEHHbIE OTHOILIEHMSI, OCHOBaHHbIC Ha aJMM-
HUCTPAaTWBHOM WJIM MUHOM BJIaCTHOM MOIYMHEHUN OJHON CTOPOHBI IPYTOM.
K TakoBbIM OTHOCSITCSI aAMUHUCTPATUBHbIE, (DUHAHCOBBIE, HAJOTOBbIE
MPaBOOTHOILIEHUSI, @ TAKXKE IPakIaHCKO-TIPOLIeCCyalbHbIE, YTOJOBHO-IIPO-
LieccyajbHbIe U T. 1. OTHOIIEHUs. ICKITI0UeHUs U3 TaHHOTO MpaBUia MOTYT
OBITh IPEIYCMOTPEHBI 3aKOHOM (cM. cT. 13, 16, 16.1, 1069—1071 I'K).

TpamgulIMOHHBIM TIPUMEPOM HEPACIIPOCTPAHEHUST TPAXKIAHCKOTO 3a-
KOHOMATeIbCTBA Ha OTHOIIICHMsI, OCHOBaHHBIC Ha BJIACTHOM IMOTYMHEHUU
OIHO¥ CTOPOHBI APYTOM, SIBJSIETCS MO3ULIMS BBICILIMX CyN€OHbIX MHCTAHLUI
110 BOIIPOCY BO3MOXKHOCTH HAuMCIICHUs TIpolieHToB 110 cT. 395 I'K 3a He-
IIPaBOMEPHOE HAYMCIICHNE HAJIOTOB, COOPOB M MHBIX ITYOJIMIHO-TIPABOBBIX
rtatexxeit. Tak, B coorBeTcTBHU ¢ a03. 2 11. 38 mocTaHoBineHus [TneHyma
BepxosHoro Cyna P® ot 24 mapta 2016 1. Ne 7 «O npuMeHeHUH CyaaMu
HEKOTOPHIX TTosoxkeHMit ['paskmanckoro Komekca Poccuiickoit ®denepammu
00 OTBETCTBEHHOCTU 3a HapylLIEHME 0013aTeIbCTB»', «yKa3aHHbIE B CTa-
e 395 T'K P® mpolieHTh He HAYUCIISIOTCS Ha CYMMBbl 9KOHOMMWYECKUX
(bmHaHCOBBIX) CAaHKIINIT, HEOOOCHOBAHHO B3BICKAHHBIC C IOPUINYECKIX
1 (GU3UYECKUX JIMI] HAJIOTOBBIMY, TAMOKEHHBIMY OpPraHaMU, OpTaHaMH 11e-
HOOOpa30BaHUS U APYTUMHM TOCYIapCTBEHHBIMU OpraHaMu, 1 TTouIesKalme
BO3BpAaTy U3 COOTBETCTBYIOILIETO O1o/KeTa». PaHee aHaIormuyHoe pa3bsicHe-

' BBC P®. 2016. Ne 5.
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HUE comepKaioch B 11. 2 mocTaHoBieHusT BepxoBHoro Cyna P® u Briciero
Apo6urpaxtoro Cyna P® ot 1 utons 1996 r. Ne 6/8 «O HEKOTOPBIX BOIIPOCaX,
CBSI3aHHBIX C IPUMEHEHUEM YacTH TepBoii ['paxaanckoro kogekca Poccuii-
ckoit Menepannm»'.

B cyneOHoIi TpakTHKe BCTPEYaloTCs U Apyrue MpUMepbl HEIpUMeHe-
HMSI HOPM I'PaKIaHCKOTO 3aKOHOAATEIbCTBA K BIIACTHBIM OTHOILIEHUSIM (CM.,
HanpuMep, onpeaeiaeHust BepxosHoro Cyna P® ot 6 utoss 2007 r. Ne 41-
B07-25, ot 7 nekabpst 2015 r. Ne 20-KTI'15-20).

I'paxxaanckoe mpaBo M rpaxkIaHCKOe 3aKOHOAATENbCTBO. Borpoc o cooTHo-
LIEHUU TTOHATUI «2pancOancKoe npaso» U «2pancoOaHckoe 3aK0H00ameabCcmeo»
HE MMeeT OMHO3HAYHOTO PEIICHNST HU B IEWCTBYIOIIEM 3aKOHOIATEILCTBE,
HMY B [IPAaBONPUMEHUTEIBHOM IMPAKTUKE, HU B JOKTpUHE. MOXHO BBIICIUTD
JIBa OCHOBHBIX ITOIX0JAa K JaHHOMY COOTHOIIEHUIO.

CoracHO MepBOMY TTOIXOAY I'PpakIaHCKOe 3aKOHOIATEIbCTBO — 3TO
COBOKYNHOCIb HOPMAMUBHO-NPABOBHIX AKMOE, CONEPXKAIINX UCKIIIOYUTEIb-
HO WK MPEUMYLIECTBEHHO HOPMbI IPaXKIaHCKOTO IIpaBa. MUHMMAaIbHOM
SIMHUIIEH TaHHOMW COBOKYITHOCTH SIBJISIETCSI HOPMATUBHO-IIPABOBOII aKT.
B Takux HOpMaTUBHO-ITPABOBBIX aKTaX HE 00513aTeJIbHO BCE HOPMbI JTOJIKHBI
OBITh rPaXXIaHCKO-IIPABOBLIMU; BaKHO, YTOOBI OHU COCTABJISLIA UX OCHOB-
HyI0 YyacTb. HopMaTuBHBIE aKThI, COAEepPKALIME HOPMbI IPaXXIaHCKOTO IpaBa
B HE3HAYMTEJTEHOM 10 OTHOIIEHHIO K HOpMaM MHBIX OTpacJjiei mpaBa KO-
YecTBe, K IpakIaHCKOMY 3aKOHOIATEIbCTBY He OTHOCATCS. COOTBETCTBEHHO,
IIPY TAKOM ITOAXOJIE MIPEeAMET IPaXKIaHCKOT0 3aKOHOIATEIbCTBA OKA3bIBAETCS
Mpe, 4eM MpenMeT rpaxkaaHcKoro nmpasa. OH BKITIOYAET B ce0sl HE TOJBKO
HazBaHHbIE B cT. 2 'K oTHoOLIeHUSs, BXOASILIME B MPEeIMET rpak1aHCKOro
IpaBa, HO ¥ MHbIE, B TOM YMCJI€ BIACTHbIC OTHOILEHMS, PEryIUPyEeMbIe 3a-
KOHAMM, OTHOCSIIIMMHUCS K IPaXIaHCKOMY 3aKOHOIATEIbCTBY?.

Bropoii momxon 0CHOBBIBAaETCS Ha TE3KMCE O TOM, YTO TPaKIaHCKOE TIPaBO
M rpaxIaHCKOe 3aKOHOIATEIbCTBO COOTHOCATCSI KaK comepkaHue 1 popma’.
IlocnenoBatenbHOE MPUMEHEHNE JAHHOTO Te3KCa MO3BOJISIET YTBEPKIATD,
YTO IpaXXIaHCKOE 3aKOHOIATENICTBO €CTh HE UTO MHOE, KAK COBOKYHHOCHb
2PaNcOaHCKo-npagosuix HOpM, COAEPXKAIIMXCS B HOPMaTHMBHO-IIPABOBBIX
akTaX. COOTBETCTBEHHO, K TPaXkIaHCKOMY 3aKOHOIATEIBCTBY OTHOCSTCS
He HOPMAaTWBHBIC aKThI B LIEJIOM, a JIUIIb T€ UX YaCTH, KOTOPBIC COmepXKar
rpaXkIaHCKO-IPaBOBbIE HOPMbI, HE3aBUCHMO OT TOT'O, KAKOM YIeJIbHBII BeC

' BBC P®. 1996. Ne 9.

2 Cwm., Hanp.: Poccuiickoe rpaxmaHcKoe MpaBo: YUeOHMK: B 2 T. 4-e U3M. / OTB. pell.
E. A. Cyxanos. T. 1. C. 92 (aBrop — E. A. CyxaHoB); I'paxknaHckoe npaBo. 2-¢ U3a. / 1ox
o6 pen. C. C. Anekceesa. M., 2009. C. 27 (aBrop — C. C. AnekceeB); ['paxkiaHckoe rnpa-
Bo / oz pexa. O. H. Cagukosa. M., 2006. T. 1. C. 23, 24 (aBtop — O. H. Cagukos).

3 FEeopos H. /. EnuHcTBO M mudbdepeHIalms Tpask 1aHCKO-TTPaBOBOTO PEryTMPOBAHMS
ob1ecTBeHHbIX oTHOIIEeHU K CCCP: aBroped. auc. ... a-pa topua. Hayk. C. 14.
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B KOHKPETHOM HOPMATUBHOM aKT€ OHM COCTaBJISIOT IO OTHOLIIEHUIO K HOP-
MaM MHOM OoTpaciieBOi MPUHALIEXHOCTH' .

Takum 06pa3oM, OCHOBHOE pa3IMUKe MEXIY ITOIXOMaMM 3aKITI0YacTCs
B Kpyre HOPM, OTHOCUMBIX K TPakIaHCKOMY 3aKOHOIATENIbCTBY. B mmepBom
cJIydae K TpaskIaHCKOMY 3aKOHOIATeIbCTBY OTHOCSIT BCe HOPMATUBHBIC aKTHI
rpaxkIaHCKO-TIPaBOBOI HAMPaBAEHHOCTU B 1LIEJIOM, BKJIIOUasi HOPMbl UHOM
OTpacjeBoit mpuHauieskHoCTU. [Ipu BTOpoM moaxoae K rpasknaHCKOMY 3a-
KOHOIATEILCTBY OTHOCSIT JIUIIb T€ YACTH HOPMATHUBHBIX aKTOB, KOTOPBIE CO-
JepKaT HOPMBI TPaKIaHCKOTO ITpaBa, He3aBUCHUMO OT TOTO, KAKOB YIETbHBIIA
BeC JaHHBIX HOPM B HOPMATHBHOM aKTe.

XOTsT BTOPOU MOAXO ITPEACTABIISIETCST 00Jiee TTPOCTHIM M JIOTMYHBIM, Clie-
IyeT KOHCTaTUPOBaTh, YTO B OTCUECTBEHHOM I0pMANYECKOI HayKe OoJIbIlee
pacIpocTpaHEeHHE TTOTYIIII TTEPBHII.

Heob6xommmo TakKe OTMETUTD, YTO CAMO TTOHSTHC «2PaiCOAHCKOe 3aKOHO-
damenscmeo», BcTpevatoleecs B ¢T. 1—4 'K, yrioTpebiaeHo 3akoHoaTeieM
B pa3HbIX 3HaueHusx. B ct. 3 'K, mocBsieHHO BHYTpEeHHUM UCTOUHHUKAM
rpakAaHCKOTIO MpaBa, UM OXBaTbIBAIOTCS TOJBKO 3aKOHBI. B TO ke Bpemst
B cT. 1, 2 u 4 T'K mox rpaxkmaHCKUM 3aKOHOAATEIbCTBOM ITOHMMAIOTCS
HE TOJIFKO 3aKOHBI, HO U ITOA3aKOHHBIC HOPMATUBHEIC aKTHI.

§ 2. MpuHUMNbI FPpaXKAAHCKOrO NpaBa

OO0mue nojoxenus. [punyunst 2paxrcoanckozo npasa IPeaCcTaBIISTIOT COOOIM
Haubosiee o01IMe M0 CBOEMY COJICPXKAHUIO IPaXKIaHCKO-TIPABOBbIE HOPMBI,
COCTaBJISIIOIINE OCHOBY PETYJMPOBAHUSI OTHOLICHWI, BXOISAIIUX B TIPe/i-
MeT TrpaxIaHcKoro npasa. [1o cBoeil CyIHOCTH MPUHIIMIIBI TPENCTABISIOT
€00011 paBOBbIe HOPMBI TIPSIMOTO NEUCTBUSI, B CBSI3U C YEM OHU JOJDKHBI
YUUTBIBATBHCS TIPU TOJKOBAHUM M TIPUMEHEHUN 0oJjiee CrelMaJbHbIX HOPM
IpaXxaaHCKOTo MpaBa, B OCOOEHHOCTU MTPU HAIMYWU MPOTUBOPEUUIA WIIN
MPOOEJIOB B TPABOBOM PETYJIMPOBAHUU.

JIo0oit 13 TPaBOBBIX MIPUHIIAIIOB HE CIEAYeT pacCMaTpUBaTh Kak abco-
JIIOTHOE TIPaBUJIO. B 3TOM CMBICTIE He SBISIOTCS UCKITIOUEHUEM Y TTPUHITUTIBI
rpaxaaHcKoro npasa. Kak Oyner rmokasaHo fnajiee, B OTHOIIEHUH KaXI0Tro
U3 HUX CTEIMATbHBIMU HOPMaMU YCTaHOBJICHBI OTIPENeIeHHbIE U3BSITHSI.
[Tpu 3TOM MHOTHE U3 IPUHIIUIIOB 10 CBOEMY COJICPXKAHUIO B TOIM WJIM MHOM
CTeTeHU TIepeKPhIBAIOT APYT IPYTa.

OO011ee orpaHUYeHNe JeHMCTBUS TPAKIaHCKO-TIPABOBBIX TTPUHITATIOB
npeaycMmotpeHo B a63. 3 . 3 c¢1. 1 'K, cornacHo koTopoMy epadsicdarckue

' [Mo-Bummmomy, nanHoro roaxoxaa npunepskusaetcs H0. K. Tonctoit. Mcrons3ys nep-
BBI MTOIXOI B Ka4eCTBe OOOCHOBAHMS BBIBOIA O IOIMYCTUMOCTH BKJIIOYEHMSI ITPaskIaHCKO-
MPaBOBBIX HOPM B 3aKOHBI CYOBeKTOB PD, OH yKa3bIBaeT Ha BHIHYKICHHBII XapaKTep TaKOu
apryMeHTaluu («He OT XOPOILEei XMU3HM»), MOAYEPKUBAET UCKIIOUNTEIbHYIO YMO3PUTEb-
HOCTb UCIOJIb3yeMOoii KOHCTpYKUMU. CM.: Toacmoi FO. K. I'paxiaHckoe paBo U rpaxaaH-
cKoe 3akoHomaTenbcTBo. C. 148, 149.
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npasa moz2ym Obimb 02paHu4eHbl HA OCHOBAHUM (denepayibHOro 3aKoHa
U TOJILKO B TOW Mepe, B KaKOil 3TO HEOOXOIMMO B LIEJISIX 3allUThl OCHOB
KOHCTHUTYIIMOHHOTO CTPOSI, HDaBCTBEHHOCTH, 30POBbsI, IIPaB M 3aKOHHBIX
WHTEPECOB JAPYTUX JIUII, 0O0ecTieueHsI 0OOOPOHBI CTPAHbI U OE30MACHOCTH
rocynapcTna.

JleiicTBy1O11I€€ 3aKOHOAATEILCTBO COMEPKUT OIPeIeIeHHbIe OrpaHUYe-
HUS TPaKIaHCKUX TIPaB, YCTAHOBJIEHHBIE B IMyOJIMYHBIX MHTEpecax. Tak,
®DenepanbHblii 3aK0H 0T 9 deBpaisg 2007 r. Ne 16-D3 «O TpaHCIIOPTHOI
6e3omacHoCcTU»! (cT. 12.2) 003BIBAET MMACCaXKMPOB MIPOXOIUTH JOCMOTD,
B TOM YMCJIe TOMOJHUTEIbHBINA 1 TMTOBTOPHBIN, MOI CTPaXxoM OTKa3a Ie-
peBO3YMKa OT MCIIOJIHEHUS TOTOBOpa TepeBo3Ku. DenepabHbIil 3aKOH
ot 7 aBrycta 2001 r. Ne 115-P3 «O mpoTUBOACHCTBUN JieTaiM3aun (0T-
MBIBAaHUIO) TOXOIOB, MOJIYYCHHBIX IIPECTYITHBIM ITyTeM, U (PMHAHCHPO-
BaHMIO TeppopusMar? (1. 5.2 c1. 7) mpeaycMaTpuBaeT MpaBo KPeauTHOR
OpraHu3allii OTKa3aThCsl OT 3aKJIIOYEHMST WJIUM MCIIOJHEHUs JOTOBOpa
0GaHKOBCKOTO CYeTa C JIMIIOM, B OTHOIIEHWHX KOTOPOTO Y KPEIUTHO Op-
TaHW3aIUK BO3HUKIIN 000CHOBAaHHBIC TIOMO3PECHUS O TOM, UTO IIC/IBIO 3a-
KJTIOYCHMST WJIN MCITOJTHEHUS TOTOBOPA SIBJISICTCSI COBEPIIICHNE OTepalnit
B LIEJISIX JleTaau3auuu (OTMbIBaHHUS) JOXOIOB, MOTYYEHHBIX ITPECTYITHBIM
IyTeM, Wi (pMHaHCUPOBAHUS TEPPOPU3MA.

OO0mme u cnenuaIbHbIe MPHHIMIBI TPAKIAAHCKOro mpasa. [1o cBoeMy co-
Jep>KaHUIO TPAKIaHCKO-TIPABOBBIC TTPUHIIMITEI MOXKHO Pa3IeuTh Ha 00IIHe
U crierianbHbie. O0IIMe TPUHIUITBI TJIAaBHBIM 00pa30M CKOHIICHTPHUPOBAHBI
Bct. 1 IT'K.

IIpexne Bcero K HUM OTHOCUTCS HPUHUUN PABeHCMEa YIACTHUKOB PETYIIN-
PYEMBIX OTHOIIICHM, KOTOPHII IIPEIITOIaracT, YTO CYOBEKTH IPaskTaHCKIX
MPaBOOTHOILIEHUI, yUaCcTBYS B HUX, HE 00J1aal0T MO OTHOIIEHMIO APYT K ApY-
Iy KaKUMU-JIM0O MPEUMYILECTBAMU, BHITEKAIOIIMMU U3 MX TOPKHOCTHOTO
WJIM MTHOTO 0COO0T0 COIMAILHOTO TIOJIOKEHMST; He 001a1at0T IOpUANIECKON
BJIACTBIO B TOM CMBICJIC, UTO Y HUX OTCYTCTBYET BO3MOXKHOCTD IIpeIOIIpeIc-
JIATPH TTIOBEICHUE IPYTOTO CYOBEKTa IMTPAaBOOTHOIIECHMS B CHITY 3aHUMAEeMOTO
COLIMAJIbHOTO MOJIOKEHMS. YUacTre B MOIABJISIONIEM OOJIBbIIMHCTBE Ipak-
JMAHCKUX MPAaBOOTHOLIECHUM SIBIsIETCSI 000posoabHbiM. T1paBOOTHOIICHMS,
BO3HUKAIOIIME HE 110 BOJIE UX YYACTHUKOB (BCJICACTBUE POKIEHUS, CMEPTH,
MIPUYMHEHUS Bpela, IeHCTBUIA B 9y>KOM MHTepece 0e3 TOpyIeHNUs ), TaKKe
He HOCSIT BJIACTHOTO XapaKTepa, MTOCKOJIbKY BOSHUKAIOT MEXKIY JINIIaMU He-
3aBUCHUMO OT HAJIMYUS UM OTCYTCTBUSI KaKOM-11M00 CyOOpAMHALIMYA MEXKITY
HUMU.

' C3 P®.2007. Ne 7. Cr. 837.
2 C3 P®.2001. Ne 33. Cr. 3418.
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JaHHBI TPUHIIUIT SIBJISIETCSI OCHOBOIOJIATAIOIIMM ISl TPaKAaHCKOIO
npasa. Bce nHbIe MPUHLIMITBI FPaXKIaHCKO-ITPAaBOBOTO PEryJIMPOBAHMS B U3-
BECTHOI CTeTIeHN KOHKPETU3UPYIOT MPUHIIMIT PaBEHCTBA.

OmnpeneeHHbIE U3bSITHS U3 TAHHOTO MPUHIIUIIA TIPEIYCMOTPEHBI CTIeLIN-
anbHbIMU HOpMamu. Hampumep, B cuity a63. 2 1. 2 ¢1. 310 'K B ciyvae, ecnu
HCIIOTHEHNE 00513aTeNIbCTBA CBSI3aHO C OCYIIECTBICHUEM TIPeAITPUHIMATEITb-
CKOIf IesITeJTbHOCTA He BCEMHU €TI0 CTOPOHAMH, IIPAaBO HAa OTHOCTOPOHHEE
W3MEHEHUE eT0 YCIOBUI MM 0TKa3 OT MCIIOJIHEHUS 00sI3aTeIbCTBA MOXKET
OBITH TIPEAOCTABICHO JOTOBOPOM JIMIIL CTOPOHE, HE OCYIIECCTBIISIONICH
MpeaIpuHUMATENbCKOI nesaTenbHocTu. B cuy 1. 3 cr. 1083 T'K cyn MmoxkeT
YMEHBIIIUTH pa3Mep BO3MEIICHUS Bpeaa, IPUUMHEHHOTO TPaKIaHUHOM He-
YMBIIIUIEHHO, C YUETOM €r0 UMYIIECTBEHHOTO MOJOXEHMSI.

[MpuHIUN HenpukocHoseHHOCMU CcOOCMBeHHOCMU JIOTUYHO BBITEKAeT
13 MPUHIIMIIA paBEHCTBA U OCHOBBLIBAETCS Ha MOJOXeHUsX cT. 35 KoHcTu-
tyuuu P®, B KOTOPOI, B YaCTHOCTH, ITPEIYCMOTPEHO, UTO HUKTO HE MOXKET
OBITh JIMIIIEH CBOETO MMYILIECTBAa MHAYe KaK I10 penieHuto cyaa. [To oduiemy
MpaBUITy, JIUIIIb COOCTBEHHUK (00J1a1aTe/Ib UHOTO UMYIIIECTBEHHOT'O MpaBa)
BIIpaBe MMPUHUMATh PEIICHUST OTHOCUTENIBHO CYIbOBI TPUHAIJICKAIIETO MY
umyiectsa. MIckimoueHust U3 JaHHOTO TTpaBUjIa YCTAHOBJIEHBI B ITyOJTUYHBIX
WHTepecax WM 3aCiTy>KMBAOIINX BHUMaHUS MHTepecaxX YacTHHIX JIuil. Ha-
IIpUMep, OHU IUKTYIOTCS ITpaBUIaMK 00 UMYIIIECTBEHHOM OTBETCTBEHHOCTH,
IIpeATIoJaraolIeil IPUHYIUTEIPHOS JTUIICHIE TTPaBOHAPYIIUTEIIS NMYIIIE-
CTBEHHBIX IIPaB B IOJIb3y TOCymapcTBa (YroioBHAsI, aiMUHUCTpaTUBHAS,
MpolieccyaabHast OTBETCTBEHHOCTD) WJIU B TIOJIB3Y IPYTOrO CYOBEKTa IMPaBO-
OTHOIIIEHUsI (IpaXIaHCKO-TIPaBOBasi, TPYAO-TPaBOBasi OTBETCTBEHHOCTh),
OJIHAKO MMM He orpaHmyuBaiorcs (cm. 1. 2 ct. 235 I'K).

Henp3st He OTMETUTD, YTO ¢ TEUECHMEM BPEMEHU YUCJIO IpaXkIaHCKO-
MPaBOBbIX UCKIIOYEHUI U3 MIPUHLIMIIA HEMMPUKOCHOBEHHOCTU COOCTBEH-
HOCTU HEYKJIOHHO YBEJIMYMBACTCS KaK B YaCTW OCHOBAaHUI JIUILIEHUS TIPaB,
TaK ¥ B YaCTH TTOPSIIKA WX JUIIeHUsT. HarrssmHBIM TpUMEpPOM STBJISTFOTCST
npousoieamue B 2014—2015 rr. u3MeHeHUsT B TpaBOBOM peryJiMpoBa-
HUM U3BIATUS TSI TOCYIAPCTBEHHBIX (MYHUILIMITAIBHBIX) HYXI 3€METh-
HBIX YYACTKOB U B MPUHYIUTEIHPHOM OTUYKICHWN HAXOMSIIEicsa Ha HUX
Henuxumoctu (ct. 239.2 TK, . VII.1 3emenbHOTO KOmekca) u cHoca
CaMOBOJIBHBIX TTOCTpoeK (11. 4 ¢T. 222 I'K). ITpo1iecc Tak Ha3bIBaeMOI ITy-
OMMIIM3aIMK YaCTHOTO TIpaBa, B IIEJIOM XapaKTePHBIN TSI COBPEeMEHHBIX
LIMBUJIM30BaHHBIX IIPAaBOIIOPSIKOB, B HAIlel CTpaHe B MTOCACIHME TOIBI
MPOXOAUT OCOOEHHO aKTUBHO.

[TpuHUMI 8060061 do2060pa 03HAYAET, YTO HUKTO HE MOXKET OBITH ITPH-
HYXXJIEH K 3aKJII0YEHHUIO TOTOBOPA; YIaCTHUK rpaxkIaHCKOT0 000pOTa BIIpaBe
CaMOCTOSITeJIbHO MTPMHUMATD PellIeHHE O 3aKII0UEHUH T0TOBOpa — O BhIOOpPE
KOHTpareHTa, Buaa JOroBopa, ero yCiIoBUii, C yUeTOM, pa3yMeeTcsl, BOIU
JPYTOii CTOPOHBI foroBopa. CTporo roBopsi, JaHHbIN MTPUHIIAIT HOCUT CITe-
LIMAJIBHBIN XapaKTep, MOCKOJIbKY paclpOCTPaHsIeT CBOE JeHCTBUE HE Ha BCe
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rpaxkIaHCKO-TIPaBOBOE PEryJMpoOBaHMeE, a, TTIaBHBIM 00pa3oM, HA UHCTUTYT
JIOTOBOPHOTO TpaBa.

[TpuHLMI cBOOOIBI JOTOBOPA PAaCIPOCTPAHSIETCS TaKXKe Ha OTHOILIEHUS
110 U3MEHEHUIO M PaCTOPKEHUIO 3aKJTIOUEHHOIO 10rOBOpa, XOTs U ¢ OIlpe-
JeJIEHHBIMU OTpaHUYEeHUSMU. 3aKITIOUEHHBIN JOTOBOP MOXKET ObITh N3Me-
HEH WY pacTOPTHYT IO COIJIAIlIeHUIO CTOPOH. B To Xe Bpemst u3MeHeHue
M PacTOPKEHME TOrOBOpa IO BOJIE OMHOM M3 CTOPOH IO OOIIEMY IPaBUITY
HEIOMYCTUMO X BO3MOXHO B UCKITIOUUTEBHBIX CIIyJasix, IPeIyCMOTPEHHBIX
CIIEIMAJIbHOM HOPMOW 3aKOHA WX JTOTOBOPOM.

JeiicTByIOIIEe 3aKOHOMATEIHCTBO COMEPKUT PSII UCKITFOUCHUI U3 TIPUH-
LHUITa CBOOOIEI JoroBOopa. K TaKOBBIM, B YaCTHOCTU, OTHOCSATCS IIpaBUiIa
o nyoamyHoM gorosope (ct. 426 I'K), moroBope npucoeauHenust (ct. 428
I'K), 3akiroueHnH 1OroBopa B 00s13aTeIbHOM TTopsiake (cT. 445 T'K), mepe-
roBOpax o 3akimoueHnu porosopa (ct. 434.1 I'K) u ap.

BaxxHyto poib B pa3BUTUM JaHHOTO MPWHIIMIIA B OTCYCCTBCHHOM IIpa-
Be chirpajio noctaHoBiaeHue [lenyma Briciiero Apoutpaxktoro Cyna PO
ot 14 mapra 2014 1. Ne 16 «O cBOOOIE HOroBOpa U ee mpeaeaax» (gajnee —
nocraHosiaeHne BAC Ne 16)".

Hapsiny ¢ npyuHLImMnom cBo60abl 1OroBopa B TOKTPUHE MTPUHSITO TaKXKe
BBIICSITh OOIIUI NPUHLIVI A8MOHOMUYU 801U YIACTHUKOB TPaKIaHCKUX Mpa-
BooTHoleHui. Ero cogepxkanue npenomnpenessieTcs MpUHIIMIIOM PaBeHCTBa
1 BO MHOTOM COBITAJIaeT C MMPUHLIMIIOM CBOOO/IBI 1oroBopa. OnHaKo B OTJINYME
OT CBOOO/IbI JOTOBOPA IO ACCTBYE MPUHIIMIIA aBTOHOMUU BOJIU MOAMNAIAI0T
TaKKe OMHOCTOPOHHUE CIACJIKU U MHbIE TIPABOMEPHbBIE NEHUCTBUS, BICKYIIME
rpaIaHCKO-TIpaBOBbIe MocieacTBusl. JInio, coBepiaoliee OMHOCTOPOHHU I
rpaxkIaHCKO-TIPaBOBOI akT, TaK e Kak M JIMIIO, 3aKJIoJaroliee JoroBop,
BIIpaBe, 1O 00IIIeMy MpaBUTY, IEMCTBOBATh CAMOCTOSITEIbHO, O€3 yueTa BOJIu
¥ MHEHMSI TPEeThbUX JuIil. VIcCKIroueHusT U3 JaHHOTO TpaBuja IpeaycMOTpe-
HBI MPaBWJIaMU O ACECIIOCOOHOCTU (PM3UYECKUX JUIL U TIPAaBOCIIOCOOHOCTHU
FOPUAMYECKUX JIUII, TIPeAesIax OCYIIeCTBICHUN IPpaXKIaHCKIX ITPaB, COTJIaCUU
Ha COBepIIIcHUE CACIKH, HalIexKalleM UCITOTHEHIHN 00s13aTe/IbCTB U JIP.

[MpuHLIUTT Hedonycmumocmu NPOU3BOAbHOL0 BMEULAMENbCMEA KO2O-AUO0
6 wacmuole dena O3HAYAET, YTO HUKTO HE BIIpaBe BMEIIMBATHCS B IMUYHYIO
¥ UMYIIECTBEHHYIO chepy YIACTHUKOB I'PaxKIAHCKOTO 000pOTa BOIIPEKH X
xenaanto. ConepkaHye JAHHOTO TIPUHITUIIA PACKPHITO B CT. 23 KoHCTUTY-
i P®, ycraHaBiauBarIeil HEIIPUKOCHOBEHHOCTh YAaCTHOM KMU3HU, Tail-
Hy MePEeNuCKHU, eperoBopoB u coodiueHuit. [Ipencrapisasg cobdoii eile oqHy
KOHKPETU3ALIMIO TPUHIINIIA PABEHCTBA, JaHHBIN TPUHILINII, B CBOIO OYepe/ib,
HaXOJIUT OTPaXXEHUE B MPUHIUIIE HEMPUKOCHOBEHHOCTU COOCTBEHHOCTH,
MPUHLIKATIE CBOOOMBI IOTOBOPA, MPUHIIUIIE OECITPENSITCTBEHHOTO OCYILECT-
BJICHUS TPAXIAHCKUX TPAaB.

' BectHuk BAC P®. 2014. Ne 5.
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W3batus us chepsl AeiCTBUS paccMaTprUBaeMOro MPUHIMNA B JIMYHOM
U1 UMYLLIECTBEHHOM cdepe MpeaycMOTpeHbl paBrUiaMu O IOpUINIECKO OT-
BETCTBEHHOCTH, 3aKJIIOYEHUU JOTOBOPA B 00s13aTEIbHOM MOPSIIKE, CBOOOI -
HOM HCTOJIb30BAHUU OOBEKTOB MHTEJIJIEKTYaAIbHON COOCTBEHHOCTH U AP.
OnpeneneHHbIe OTPAaHUYEHUST TAKXKE YCTAHOBJEHBI MPOLIECCYaTbHbIM 3a-
KOHOJATETLCTBOM B IIEJISIX 00eCTIeUeHIST 3aKOHHOCTH, TIPABOITOPSIIKA U OCY-
IIECTBICHUS IPaBOCYIUSI.

[TpuHIUTT Heobxodumocmu 6ecnpensmcmeeHH020 0CYuleCmeneHust epaic-
daHcKux npas O3HAYACT, YTO KAXKIbII CYOBEKT IpakaIaHCKUX MTPAaBOOTHO-
IIEHMIT CAMOCTOSITEJIbHO BBIOMPAET CTIIOCOOBI peaTr3aliiy IMPUHAIJICKAIX
eMy TpaXknaHCKUX paB. JlaHHBIN TPUHIUIT Bocripon3BeneH B1I. 1 ¢T. 9 'K,
a TaKKe HEeTIOCPEICTBEHHO CBSI3aH C MPUHITUIIOM ITPUOOPETEHUSI 1 OCYIIIeCT-
BJICHMSI I'pakIaHCKMX ITpaB CBOEH BOJIC M B CBOEM MHTEpece, 3aKpeIIeH-
HbeiM B 11. 2 ¢T. 1 'K. CBoe pa3BuTHe JaHHBIN MPUHLIUII ITOJyYaeT B HOpMax
0 MPENCTaBUTENILCTBE, MPEAYCMATPUBAIOLIMX BO3MOXKHOCTb OCYLIECTBIEHU
rpaxkIaHCKUX MPpaB MOCPENCTBOM MPUBJICUCHUS TTPEACTABUTENS, I UCTBYIO-
1IEro OT MMEHU M B MHTEpecax 0bJanartess mpas.

CBo0Oo1a oCylIeCTBICHUS ITPaXkIaHCKUX MPaB OrpaHUYEHa MpaBUIaMu
o npeaenax ux ocyiectsiaeHus (ct. 10 I'K), neecnocodHocTr puznueckmnx
i (cT. 21, 26, 28 I'K) 1 mpaBocnioco6HOCTH topuandeckux il (ct. 49 I'K),
CIIeLMaIbHBIX MTOCIEACTBUSIX HEOCYIECTBIEHMS OTAeIbHBIX ITpaB (cT. 1486,
1540 T'K).

[IpuoGpeTeHNe TpakIaHCKUX IIpaB HE IO BOJIE JIMIIA TaKKe BO3MOXHO,
ITOCKOJIBKY B PSIZIE CIIydaeB rpakIaHCKHE ITpaBa BOSHUKAIOT BCJICACTBUE CO-
OBITUIT MW JEUCTBUIA TPETHUX JINIL (MpaBa BHITOAOPUOOpETATENS 10 JOTO-
BODY B IMOJIb3Y TPETHETO JIMIIA, ITPABO Ha BO3MEIIIEHHE Bpea, IIPaBo Ha MOJTy-
YyeHMe HACJIEACTBA).

[IpuHUMT 0becneuenus occmano8eHUs HAPYUIEHHbIX nPas TIPEAroaraeT
YCTAaHOBJIEHHUE CUCTEMBI CIIOCOOOB 3allUThI TPAKAAHCKUX MPaB, K KOTOPBIM
MOXET IMPUOETHYTh MOTEPIIEBIINIA B 3aBUCHMOCTH OT BUIIa M XapaKTepa Co-
BepllleHHOro HapyuieHust. O01ue crnocoObl 3allMThl IPaXXKAAHCKUX MpaB
nepeuncieHsl B cT. 12 I'K. B crienimaibHbIX HOpMax JaHHbIE CIIOCOObI KOH-
KpeTU3npyloTcs u gomnosHstores (ct. 148, 149.3, 301, 304, 328, 1251, 1252
I'Kwu np.)

[puHLUTI cydebroll 3auumot HapyuieHHbIX npag 6a3upyeTcs Ha cT. 46 KoH-
ctutyn P@, B COOTBETCTBUY ¢ KOTOPOI KaxKIIOMY TapaHTHPYETCS CyneOHasT
3allluTa HapyLIEHHBIX TIpaB U CBOOO, BO3BMOXHOCTh CyIeOHOro 00xajioBa-
HUS ICMCTBUIT BIACTHBIX OPTaHOB, a TAKKE OOPAILIEHUS B MEXKIYHAPOIHBIC
OpraHbI 0 3aIIUTe MPaB U CBOOO UeIOBeKa.

OO0111e MOJOXEHUS O CyIeOHOM MOPSIIKE 3alUThl 3aKPEIJICHbl TaKXe
B1. I ct. 11 T'K (cM. KoMMeHTapuii K Heit). JlaHHbBII TOPSIIOK, Mpeanoarar-
1M oOpallieHre MOTEPIEBILEro B OpraH CyneOHOM BIaCcTH, SIBJISIETCS OCHOB-
HBIM, HO He eIMHCTBEeHHBIM. OTIpene/ieHHbIC BUIBI IPaXXIaHCKKX IIPaB MOTYT
3alIMIIAThCS B AIMUHUCTPATUBHOM (BHecyaeOHoM) nopsinke (cT. 1248 T'K).
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Kpowme Toro, normyctrma caMoCTosSITe/IbHAs 3allliTa I'paXkIaHCKUX MpaB 0e3
o0OpallleHUs B IOPUCAMKIIMOHHBIN opraH — caMmo3aiuura (cT. 14 I'K).

[Tpuniun dobpocosecmrocmu, 3akperuieHHbId B 11. 3, 4 ¢T. 1 'K, B mepBo-
HavanbHoi penakimu 'K npenycMmotpeH He 611, Ero mosiBienue B ct. 1 'K
B 2013 1. IBUJIOCH OJHUM U3 Pe3yIbTaTOB pe(POPMUPOBAHUS IPAXKIAHCKOTO
3akoHonaTenbcTBa. Panee B 'K conepxkanace npesymnuus dobpocosecmuocmu
YYaCTHUKOB I'paxkIaHCKOTo 000poTa, KOTopasl IeiiCTBOBala HE B KaueCTBE
00111ero MpaBuJIa, a IUIIb B CIIyJasxX, MPEeAyCMOTPEHHBIX CIIEIIMaTbHON HOP-
moii (ct. 10 TK B mepBoHauaabHOM penakimn). HelHe TpUHILIMIT 100poco-
BECTHOCTH IIPHUOOPEST XapaKTep 00sS3aTeIbHOTO TPeOOBAHMS K yIaCTHUKAM
IpaxkIaHCKOTO 000pOTa, a IPEe3yMITIHS TOOPOCOBECTHOCTH B HOBOI pelak-
muu ct. 10 I'K crana o6mmm rmpasuiaom. COOTBETCTBEHHO, Ha JaHHBIN MO-
MEHT CYOBEKT TPakIaHCKUX MPaB M 00sSI3aHHOCTEM TIPU UX IIPHOOPETCHUN
(YCTaHOBJICHUHN) W OCYILECTBICHNH (MCITOJIHEHUN ) NOJDKEH IeiiCTBOBATH HO-
OpOCOBECTHO U ITPU 3TOM TOOPOCOBECTHOCTD €T0 ACHCTBUIA TIpeATIoNaracTcs,
MOKa He JI0Ka3aHo o0paTHoe.

[TpuHIUTT 7O6POCOBECTHOCTH CTOUT OCOOHSIKOM ITO OTHOLICHUIO K MHBIM
MMPUHIIATIAM TpakIaHCKOTO TpaBa. B To BpeMsI KaK ocTaJlbHbIC PUHITUTIBI
HalleJIeHbI, TIPEXKJIe BCET0, Ha OXpaHy MHTEPECOB CYOBEKTa TPakKIaHCKUX
MpaB, pacCMaTPUBAEMbIil TIPUHIIMIT B OOJBIIEH CTEIICHN OPUEHTUPOBAaH
Ha OXpaHy MHTEPECOB TPETHUX JIMI] OT TTOCICACTBUIA IEHCTBHI YIIPAaBOMO-
YEHHOTO MJIM 00SI3aHHOT'O JIMIIA.

CrenyeT OTMETUTb JOCTaTOYHO aKTUBHOE MPUMEHEHUE MPUHIMIA J0-
OPOCOBECTHOCTH B CyIeOHOI MpaKTUKe MocjiaeaHux jeT. Bmecre ¢ onpas-
JAHHBIMU CJTyJasiMU €r0 TPUMEHEHMS BCTPEUaloTCsl U TaKKe, KOrna JaHHbIN
MPUHLMI TPUMEHsIeTCs 6e3 yueTa, a MHOTIa 1 B yiepo creluaabHbIM HOp-
MaM. OTHMM U3 SIPKUX IPUMEPOB B 3TOM OTHOIIIEHUU SBJISIETCS TaK Ha3bI-
BaeMoe JIeJI0 0 BalioTHOI oroBopke Ne A40-83845/2015".

[1pu mpuMeHEeHNH MTPE3yMIITUN T0OPOCOBECTHOCTH CJICAYET YIYUTHIBATD,
YTO OHAa BO MHOTOM CBOIMTCSI Ha HET MPEAyCMOTPEHHOM Ha OoJiee CITeIu-
aJIbHOM YPOBHE npe3ymMnyuell UHbL TU1A, HAPYLIIUMBILIETO 00513aTEIBCTBO WU
MPUYMHUBIIETO BHEAOrOBOPHLIA Bpen (cT. 401, 1064 I'K).

YacTHBIM MTPOSIBIICHUEM TIPUHIIAIIA TOOPOCOBECTHOCTH SIBISICTCS TaK Ha-
3BIBACMBIN npuHyun «3cmonnens», BKIodeHHbIN B K B 2013—2015 1. CyTh
€r0 CBOIUTCS K TOMY, YTO YIACTHUK TPakIaHCKOTO 000pOTa dojiceH secmu
cebs nocaedosamenvro;, IPOTUBOPEUNBOE TIOBEICHIE MOXET ITPUBECTU K He-
TaTUBHBIM TIOCJICICTBUSIM B BUJE OTKA3a B 3allIUTe COOTBETCTBYIOIIETO IIpaBa
WU OXPaHSIeMOro 3aKOHOM MHTepeca. Ha JaHHbIi MOMEHT IIPUHIIUIT 3CTOII -
IeJig He HOCUT XapaKTepa OOIIero IpaBujia U IEUCTBYET JINIIb ITPUMEHM -
TEJIbHO K OTHEBHBIM BUIAM IPakIaHCKUX IIPABOOTHOIIEHWIA, B YaCTHOCTH
OH 3aKpeIljIcH B HEKOTOPBIX HOpMaX O HeIeMCTBUTEIbHBIX CICIKAX M OOIINX

' ToctymHo B cetr MHTepHeT To anpecy: kad.arbitr.ru
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MOJIOKEHMSX 0 Jorosope (1. 2, 5 ¢t. 166, m. 3 ct. 173.1, m. 2 cT. 431.1, 1. 3
cT. 432, . 5 ct1. 450.1 I'K).

IIpu TonkoBaHUM yKa3aHHBIX HOPM 00 3CTOIIee oOpalaeT Ha cebs
BHUMaHUe nuddepeHIIMPOBaHHbBIN MOAX0A 3aKOHOAATESI K COAEPKAHUIO
JAHHOTO MpUHIMIA. B omHUX ciiyyasix Mpu3HaeTcs] HeMOOPOCOBECTHBIM
MPOTUBOPEYNBOE MTOBEIEHUE CaMO T10 cebe, a B APYTUX IPHU PEIIeHUN BO-
poca 0 T0OPOCOBECTHOCTH CJICAYET YIUTHIBATh HE TOJIBKO IMTPOTUBOPEUNBOE
MOBeJCHNE, HO 1 MHBIE (haKTOpbl. OTAEIbHYIO MPOOJIEeMY COCTABIISET COOT-
HolreHue nojoxenui m. 2, Scr. 166 TK mm. 2 cr. 431.1 T'K.

Emre omHMM MPWHIIMIIOM TPaXXIaHCKOTO IIpaBa SIBJISICTCS ITPWHITUIL
€60000H020 nepemeuleHust mogapos, ycaye u (PuHarcoswvix cpedcms. J1aHHBIN
MIPUHIINAT 03HaYaeT, 4To Tepputopust PO mpencrasisieT codoit eqnHOE KO-
HOMMYECKOE ITPOCTPAHCTBO, TIPEIIIOJaraliee CBOOOIHOE IMPOU3BOICTBO,
repeMelIeHIe, PeaTn3alliio TeX MM MHBIX TOBapoB, padoT 1 yciyT. B act-
HOCTH, Ha Tepputopunt PD He HOMycKaeTCsT yCTaHOBIICHUE TAMOXKXEHHBIX
IpaHUII, TOIIINH, COOPOB U KAKUX-JIMOO WHBIX TIPETSITCTBUI TSI CBOOOI -
HOTO MepeMelIeHUsI TOBapOB, YCIYT U (DMHAHCOBBIX cpencts (1. 1 cT. 74
Koncturyuu P®).

WckmoueHus: U3 gaHHOTO MPUHLIMIIA, KaK yKa3aHo B 1. 5 ¢T. 1 'K, Mo-
I'YT OBITh YCTAaHOBJIEHHI (PeepaIbHBIM 3aKOHOM, €CJTM 3TO HEOOXOTUMO JIJIST
obecrieueHnsT 6€30MaCHOCTH, 3aIUThI XKU3HU W 30POBBS JTIOJEH, OXpaHbI
MPUPOABI U KYJIBTYPHBIX LIeHHOCTe. Tak, DenepalbHbIi 3aKOH OT 4 Mast
2011 1. Ne 99-®3 «O nu1eH3MPOBAHUY OTIEIbHBIX BUIOB IESITEILHOCTI !
(cT. 8) MpeabsaBsieT 0coOble TPEOOBAHMS K U3TOTOBUTEISIM (MCITOTHUTESIM)
OIpeaeIeHHbIX KaTeropuii ToBapoB (pador, ycayr). HopMmbl yacTu yeTBep-
toii 'K 00 MHTeIeKTyaqbHOM COOCTBEHHOCTU 00SI3bIBAIOT U3TOTOBUTEIICH
U pacIpoCcTpaHuTe el TOBapOB, UCTIOTHUTEEH padoT (YCayT) MPY OCYIIeCT-
BJICHUM CBOE AeSITEIbHOCTU COOIIONATh MHTePEChl 00IamaTeseil MCKITIYM-
TeJIbHBIX MIPaB Ha 00BEKTHI MHTE/ICKTYaJIbHON COOCTBEHHOCTH, KOTOPHIE
VMU HCIIOJIB3YIOTCS TIPM OCYILIECTBICHUN CBOCH MeSTEIBHOCTU, — IOJIyJaTh
MX pa3pellleHre Ha MCITOIb30BaHUE COOTBETCTBYIONIMX 00BbeKTOB (CT. 1229
I'K). OnpeneneHHBIC OTpaHUYEHNSI MOHOIIOJMCTUIECKOTO XapaKTepa, Ipe-
IISTCTBYIOIINE CBOOOTHOMY TIepeMEIIeHNIO TOBAPOB, pabOT W YCIYT, TIPeI-
YCMOTpPEHBI HOPMaM# 00 areHTCKOM JOTOBOPE, JOTOBOPEe KOMMEPUECKOU
KOHIIECCHH, JINLIEH3MOHHOM gorosope (ct. 1007, 1033, 1236 I'K).

Bcr. 1 I'K cpenn ocHOBHBIX Hayasl (TPUHIIMITOB) TPaXKIaHCKOTO 3aKOHO-
JIaTeIbCTBA He YIIOMUHAETCS TIPUHIIUTL CHpagedausocmu, KOTOPBI TOCTaTOY -
HO aKTUBHO IIPUMEHSIETCS B COBPEMEHHOI CyIeOHO TTpakTHKe. YKa3aHHBIN
TIPUHITUIT HAXOUT CBOE BOILIOIIEHNUE, ITPEXIe BCETO, B IpaBUJIaX O CIIOcobax
3aIIUTHI TPAXXKIAHCKUX TIPaB U, B YaCTHOCTH, TPasKIaHCKO-TIPAaBOBOI OTBET-
CTBEHHOCTH. JlaHHBIE MTpaBUJIa MPEIMICHIBAIOT HEOOXOIUMOCTh BOCCTAHOB-

I C3 P®.2011. Ne 19. Cr. 2716.
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JIEHUsI TIOJIOXKEeHUST JIM1A, TTpaBa WM 3aKOHHbIE MHTEPEChl KOTOPOTO Hapyllle-
HbI, ¥ TIPU 3TOM He JOIYCKAIOT YJIyYllIeHUs ero MOJOXEeHUs 10 CpaBHEHUIO
¢ MepBOHAYaIbHbIM, O0OTaIlEHUS TTIOTEPIIEBILIETO 32 CYET HAPYLIUTEJIs.

TTpuHLIMIT cCrIpaBeAIMBOCTH TaKKe HAXOAUT CBOE BOILIOLIEHWE B HOpMaX,
OXPaHSIIOIIUX UHTEPECHI 60JIee CIA00r0 IKOHOMUYECKU CYOBEKTa TPaKaaH-
CKUX IIPaBOOTHOIIEHUIA: 00 OMHOCTOPOHHEM OTKAa3¢ OT MCITOJTHEHUS 00s13a-
tenbeTBa (a63. 2 1. 2 ¢t. 310 I'K), 0 myb6imunom gorosope (ct. 426 I'K), po3-
HugHOM Kyrrie-mponaxe (§ 2 rr. 30 I'K), mpokate (§ 2 1. 34 I'K), 65rToBOM
moapsine (§ 2 r1. 37 I'K), 3akoHOmaTeIbCTBE O 3aIUTe IIPaB IMTOTPEOUTEIICH.
B 3T0i1 yacTu MPUHLIMIT CIIPABEIIMBOCTH B U3BECTHOM CTEIIEHW OrpaHUYM-
BaeT cdepy NeMCTBUS MIPUHIIUIIA PAaBEHCTBA.

CrenyeTr yuyuThIBaTh, YTO yKa3aHUE Ha MPUHLIMIT CIIPaBEIJIMBOCTH CO-
JIEPKUATCS B HOpMeE 00 ananoeuu npasa (1. 2 c1. 6 T'K).

Cpeny OCHOBHBIX Hayal IpakJaHCKOro 3akoHoaareabcTBa B ¢T. 1 'K
HE YIIOMUHAETCSI IPUHLUT HaAdaexcauje2o UChoaHeHUs 0013ameascme — Bax-
HEUINIA TpaXIaHCKO-TIPaBOBOM MTPUHIIUIT, UMEIOIIMI TaBHIOI0 UCTOPUIO
1 00JIb1I0E TTpakTUUeckoe 3HaueHue. C 0OHOM CTOPOHBI, TAKOE pelIeHUE 3a-
KOHOJATEJIS BBITJISIINAT JIOTUYHBIM, BeIb JaHHBIM IIPUHIIAIT HOCUT CITCIINAITh-
HBIIA XapaKTep — OTHOCHUTCSI K 003aTeIbCTBEHHOMY TIPaBY, SIBJISTFOIIIEMYCST
OIIHOM M3 MOJOTpacieil rpaskmaHCcKoro mpasa. C Ipyroif CTOPOHBI, B CBSI3U
C ero 0co00il 3HAYNMOCTBIO, a TAKXKE TeM OOCTOSITETECTBOM, UTO ITPUHITUIT
CBOOOIIBI JOTOBOPA, TAaKXKE SIBIISIIOIINIICS, CTPOTO TOBOPS, CIICIINAIbHBIM,
B cT. 1 'K Bocnipou3BeneH, paccMaTpuBaeMOMY MTPUHIIAITY MOTJIO Obl Hali-
TUCh MECTO CPeAU OCHOBHBIX Hayasl rpakIaHCKOro Mpana.



Maea 2
UCTOYHUKU TPAXOAHCKOIO NMPABA

§ 1. Buabl UCTOYHUKOB FPaXXAAHCKOro NpaBa

MexmyHapoaHsie 10roBopsl. B coorBeTcTBUM C 11. 4 cT. 15 KoHCTHUTY-
unu PD obuwenpusnanmvie npunyunst u Hopmbl MescOyHapooH020 Npasa, a Tak-
Xe mexcdyrapoousie do2osopul Poccniickoit Menepaliny sIBISIOTCS COCTaABHOM
YacThIO TTPaBoBOIl cucTeMbl PD. B ciiyuac BOSHUKHOBEHHMS TTPOTHBOPCUMST
MEXIy MEXIYHapOIHBIM moroBopoM Poccuiickoit Pepepaliii 1 3aKOHOM
MIPUMEHSTIOTCS ITPaBIJIa MEXIYHAPOIHOTO AoroBopa. JlaHHBIE IMTOIOXEHMS
Pa3BUTHI M HE3HAYUTEIbHO KOHKpeTU3UpoBaHbl B cT. 7 I'K.

BonbIMHCTBO 00IIeTPU3HAHHBIX IIPUHIIATIOB MEXXIYHAPOIHOTO IIpaBa,
TaKkue Kak HeITPUMEHEHYE CYIIBI WJIU YTPO3HI CUJION, pa3pelleHe MeXKIyHa -
POIHBIX CIIOPOB MUPHBIMU CPEACTBAMU, HEBMEIIIATEILCTBO BO BHYTPEHHIE
JieJIa TOCYIapCTB U IP. UMEIOT IMyOJIMYHO-TIPABOBYIO IIPUPOLY, B CBSI3U C UeM
YIIOMUHaHUE O HUX B KOMMEHTHUPYEMOI CTaThe, CTPOTO TOBOPSI, U3JIMIIIHE.
B xauecTBe MCKITIOUEHUST MOXKHO BBIIEIUTH TPUHIIUIT YBAXKEHUS TIpaB U 0C-
HOBHBIX CBOOOJI YejIoBeKa, KOTOPBI MOXET OBITh PacIpOCTpaHEH KaK Ha
IMyOJIMIHO-TIPABOBYIO, TaK M HA YaCTHO-TIPABOBYIO cdepy.

Poccuiickas ®@enepaniust siBisieTCsl y4aCTHUKOM MHOTOUMCIEHHBIX JABYX-
CTOPOHHUX ¥ MHOTOCTOPOHHMX MEKIYHAPOIHBIX JOTOBOPOB, B TOM YKCIIE
B 00JTacTH rpaxkmaHcKoro mpasa. B c1. 13 ®denepanbHoro 3aKkoHa oT 15 mioms
1995 1. Ne 101-D3 «O mexxmyHapoaHbix torosopax Poccuiickoit @eneparmm»’
(manee — 3aKOH 0 MeXIyHAPOIHBIX JOTOBOpax) MpeaycCMOTpeHa Kiaccupu-
Kallust MEeXXIyHapOIHbIX 10roBopoB PMD Ha MeXrocynapcTBEHHBIE, MEXITpa-
BUTEIILCTBEHHBIC M MEXBEIOMCTBEHHBIC. MedceocydapcmeerHbie TOTOBOPHI
3aKiouatorcs ot mmeHn Poccmiickoit @enepanuu [pesnnerTrom PO v
IpaBurensctBoM PD B COOTBETCTBUM ¢ KOMIIETEHIIMEN YKa3aHHBIX OPraHOB.
Mexcnpasumenscmeennvie 1OroBopsl 3akitoudaiorcs I[IpaButenbctBom PO
U OT ero UMEHM, COOTBETCTBEHHO. MejceedomcmeaerHble TOTOBOPBI 3aKITIO-
qaroTcs GenepabHbIM MUHUCTPOM, PYKOBOIUTEIEM MHOTO (DeepaTbHOTrO

' C3 P®. 1995. Ne 29. Cr. 2757.
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opraHa MUCHOJHUTEIbHON BJACTU WM YIIOJHOMOYEHHOW OpraHu3alueii ot
MMEHU COOTBETCTBYIOIIETO OpraHa YUIM OpTaHM3alINH.

Uz . 1 ct. 7 TK, kak 1 u3 cr1. 15 KoHcturynuu P®, cienyet, uTo co-
CTaBHOM YaCTbIO POCCUMCKOM IIPABOBOM CUCTEMBI SIBJISIIOTCI MEXIYHAPOI-
HBIe 1oroBopsl P@D. TaKOBBIMU SIBJISTFOTCSI, B TIEPBYIO OUEPEIb, MeHCe0Cy -
dapcmeenHble TOTOBOPBI, 3aKTI09aeMble OT UMeH P®. TTpaButenbctBo PO,
(benepaabHbIe MUHUCTEPCTBA M BEIOMCTBA, 3aKJII0Uasi MEXKITPABUTEIbCTBEH-
HbIe ¥ MEXXBEIOMCTBEHHBIC JOTOBOPHI, IEMCTBYIOT, HCXOOS U3 CT. 13 3ako-
Ha O MEXIYHapOIHBIX TOTOBOPaX, OT CBOEr0 UMEHMU, YTO BHOCHUT HEOIIpe-
NIEJIEHHOCTb B BOIIPOC O TOM, SIBJISTFOTCSI JIM JTaHHBIE TOTOBOPHI COCTaBHOMU
Y4acThIO POCCUIICKOI MpaBOBOIi cucTeMbl. [1pencTaBnsieTcs, 4To yKa3aHHbIe
JIOTOBOPBI OTHOCATCSI K UCTOYHUKAM POCCUICKOI0O rpakaIaHCKOro Ipasa,
mmockonbKy [IpaBureasctBo P®, henepanpbHbIe MUHUCTEPCTBA M BEIOMCTBA,
3aKJTI09ast MEXIYHAPOIHBIN TOTOBOP, IeUCTBYIOT B MHTepecax PD u B ipene-
JlaX TIPeIOCTaBICHHBIX UM POCCUNCKUM 3aKOHOAATEILCTBOM ITOJTHOMOYMIA.
Kpome Toro, n3 camoii cT. 13 3aKoHa 0 MeXXIyHAPOIHBIX JOTOBOPAX CIIEAYeET,
YTO MEXIIPABUTEIbCTBEHHBIE M MEXBEIOMCTBEHHBIE TOTOBOPBI OXBaThIBa-
IOTCSI TIOHSATUEM <«MeNcOYHaApoOoHble 002080pbi PD», KoTOpbIie B CUITy CT. 15
Koncruryumu PO u ct. 7 'K gBas1I0TCS 9acThIO POCCHIICKOM TTPAaBOBOIT CH-
crembl. TakuM 06pa3oM, HOPMbI, COIEPKAIIMECS BO BCEX Pa3HOBUIHOCTSIX
MEXIYHApPOIHBIX 10rOBOPOB PD, B/IsII0TCS COCTABHOM YaCThIO POCCUICKOTO
rpaXkIaHCKOTO TpaBa.

CornacHo m. 2 ct. 7 'K MexayHapoaHble JOTOBOPHI AEUCTBYIOT Ha Tep-
putopun PO uenocpedcmeenno, eciim n3 caMoro J0ToBopa He CIeIyeT He-
00XOIMMOCTh IPUHSITHUST BHYTPUTOCYIAPCTBEHHOTO aKTa, OTIOCPEIYIOIIero
BCTYIUIEHME MEXIyHapOIHOTO JoroBopa B cuity. [logasisioiiee OOJbIIMH-
CTBO MEXIYHAPOITHBIX TOTOBOPOB B 00JIACTH IPakIaHCKOTO IIpaBa, B KOTO-
PBIX Ha TaHHBI MOMEHT y4acTByeT P®D, mogo6HOTO MpaBuiia He comepkar.
[Tpumepom moroBopa, MpeaycMaTpUBaIOIIETO YKa3aHHOE IIPAaBUJIO, SIBISETCS
Konenuus o EmnH0o06pa3HOM 3aKOHE O TIepeBOTHOM U IIPOCTOM BEeKcelIe,
3akmodyeHHast B XKenese 7 uroHg 1930 r.!, g BBeneHUs B IeCTBHE KO-
Topoii B 1937 1. moTpedoBanock npuHstue noctaHosiaeHus [IMK CCCP
u CHK CCCP ot 7 aBrycra 1937 r. Ne 104/1341 «O BBeneHuu B aeiicTBre
[TonoxeHus 0 IepeBOIHOM 1 IIPOCTOM BEKCeJie»2, BOCITPOU3BO/ISILETO TEKCT
KonseHuum.

B cooTBeTcTBUM €O CT. 6 3aKOHA O MEKIYHAPOIHBIX JOTOBOPAX co2iacue
Ha yuacmue 8 mMexncOyHapoOHoM 002080pe MOXKET OBITh BhIPaKEHO B (hopMme
TOAIIMCAHMS JTOTOBOpPa, OOMeHa TOKYMEHTaMM1, 00Pa3yoIIMMHI JOTOBODP,
paTudUKaUW, YTBEPXKICHUS, IPUHSATHUS, TIPUCOeAMHEHYs. JJaHHBII Tiepe-

' Co6panue 3akoHoB. 1937. Ota. I1. Ne 18. Cr. 108.

2 CobOpaHue 3aKOHOB U pacriopsixeHnii Paboue-KpecrbstHckoro IMpasurenbcrsa CCCP.
1937. Ne 52. Cr. 221.



32 | TmaBa 2. MCTOYHMKM FPaXaHCKOrO NpaBa

YeHb HE SIBJISIETCS MCUYEPITBIBAIOIIMM U MOXKET ObITh JOMOJHEH JOTOBapu-
BaIOIIMMUCS CTOPOHAMMU.

Oco060ro BHUMaHUS 3aCTYKMBAeT TAKOM CIIOCOO BhIpakKeHUsI COTIacusl Ha
yJacTue B MEXXIyHapOIHOM JIOTOBOpE, KaK pamugukauyus. B COOTBETCTBUM CO
cT. 14 3aKoHa 0 MeXIYHAPOIHBIX JOTOBOPAX paTU(UKALIMS OCYILIECTBIISIETCS
B hopMe (penepabHOTo 3aKOHA.

[To obGmmemMy mpaBuTy, paTUGUKAIIMU MEXKIYHAPOIHOTO TOTOBOPA HE Tpe-
oyercs. s npucoenuuernst PO kK MexXayHapoOIHOMY JOTOBOPY JOCTATOYHO
yka3a (pacnopspkenust) I1pesunenta PO, mocraHoBIeHNS (PacTIOpSKEHNS)
[IpaBurenscTBa P®, nHOTO hemepaabHOro opraHa UCIIOTHUTEIBHOM BIACTH
B IIpeesiaxX IMpeIoCcTaBIeHHbBIX ToJHoMounit. Cirydan, B KOTOPBIX paTUdM-
KAl MEXIYHAPOTHOTO TOTOBOPA SIBIISICTCS 00513aTeIbHOM, NCUCPIIBIBAIO-
UM 00Pa30M MTePEeUrCIeHBI B CT. 15 3aKoHa 0 MEeXXIyHApOTHBIX TOTOBOPaX.
B wactHOCTH, 00513aTeTBbHOM paTU(PUKAIINN TTOIICKUT MEKIYHAPOIHBIN 10-
TOBOP, y9acTHe B KOTOPOM TIOBJIEYEeT HEOOXOIUMOCTh BHECEHHSI M3MECHEHUI
B POCCUIICKOE 3aKOHOIATEIbCTBO.

O0s13aTeTbHBIM YCIIOBUEM JICHCTBUST MEXKIYHAPOIHOTO TOTOBOPA Ha Tep-
putopun P® siBisiercs ero oguyuanvhoe onyoarukosanue. B cooTBeTCTBUM CO
cT. 30 3aKoHa 0 MeXAyHAPOAHBIX JOTOBOPAX MEKTOCYIaPCTBEHHbIE U MEXK-
MPaBUTEIBCTBEHHBIC TOTOBOPHI TOIEXKAT OITyOJIMKOBaHUIO B brojutereHe
MEXIyHapOTHBIX TOTOBOPOB M Ha O(hUIIMATIBHOM MHTEPHET-TTOpTAJIE TIPaBO-
BOI MH(MOpMaIMK, pa3MelIeHHOM B ceTh MIHTepHET 1o aapecy Www.pravo.
gov.ru. MexBeJOMCTBEHHbIE JOrOBOPHI MOLIEXKAT OMYyOJIMKOBAHUIO B OPUIIU-
aJIbHBIX U3IaHUSIX COOTBETCTBYIOLIMX OpraHOB. B oTHOLIIEHUM MeXTyHApOI-
HBIX IOTOBOPOB, MOAJIEKAIIMX paTU(UKALIMY, YCTAHOBJICHO TOMOJIHUTEIbHOE
MpaBujIo 00 ux onyodaukoBaHun B CoOpaHUM 3aKoHOoIaTeIbCTBa PO.

Ha HepomnyctumocTs mpuMeHeHust Ha Tepputopun PD HeonydamKoBaH-
HOTro o(UIIMaIbHO MEXIYHAPOIHOIO TOrOBOpa YKa3aHo B M. 4 TOCTaHOB-
nenus ITnenyma BepxoBaoro Cyma P® ot 10 okrsa6ps 2003 . Ne 5 «O nipu-
MEHEHHUHU CyIaMH OOIeil IOpUCAUKIIMUA OOIIEITPU3HAHHBIX MPUHIIUIIOB
1 HOPM MEXIYHAPOIHOTO IIpaBa M MEXIyHapOIHBIX JOroBOpoB Poccuiickoit
®enepanun»' (1anee — rnocranosiaeHue BC Ne 5).

Kax yxe otmevanoch, B a63. 2 1. 2 c¢t. 7 'K BocripousBeneHa comepka-
mascs B 11. 4 cT. 15 Korcturynuu P® Hopma o npuopumeme mexcoynapoo-
HbIX 002060p06 Hall BHYTPEHHUM TIpaBoM. MI3BeCTHOE TOJKOBaHME JAHHOTO
npasuia 0b110 gaHo B 2003 1. B 1. 8 mocranosieHnss BC Ne 5. Breicmras
cyneOHas MHCTAHIUS pa3bsICHIIA, YTO TIPUOPUTETOM Hal (heaepaTbHBIM
3aKOHOM TOJTb3YETCS He JII000I MEeXIyHApOAHbIN TOTOBOP, a JUIITb MEX-
TOCyIapCTBEHHbII, TPUYEM TOJIHKO TOT, COTJIACHE Ha y9acThe B KOTOPOM
ObLTO BBIpaXXeHO B (hopme denepaibHOro 3akoHa. Kak yxe oTMedanoch, mo-
cpenctBoM (enepanbHoro 3akoHa PD npucoenuHsieTcst K MEXIyHapOIHBIM

! BBC P®. 2003. Ne 12.
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JIOTOBOpPaM, MomiexamuMm patudukanu. CooTBETCTBEHHO, MEXTocynap-
CTBEHHBIE IOTOBOPbI, K KOTOPbIM P® rpucoearHmiIach mocpeacTBoM yKasa
(pacmopsxkenmst) Ipesunenta PO miam moctaHoBIeHUS (PaCIIOPSLKEHNS )
IIpaButenbeTBa PD, a Takke MEXKIIPaBUTETLCTBCHHBIC I MEXKBEIOMCTBEH-
HbI€ JOTOBOPHI MOJIb3YIOTCSI PUOPUTETOM JIMIIb 110 OTHOILIEHUIO K TO/13a-
KOHHBIM aKTaM COOTBETCTBYIOIINMX OPIraHOB MCIIOJHUTEIBHON BJIACTH, HO
HE 110 OTHOIICHUIO K (heIepalbHBIM 3aKOHAM.

JlaHHBII TOIXOM MTPEICTABISICTCS JOCTATOYHO CIIOPHBIM. BO-TIepBhIX,
OH SIBJISIETCSl PE3YJIbTaTOM YPE3MEPHO OIPaHUYUTEIbHOTO TOJKOBAHUS
nosioxkeHuii 1. 4 cr. 15 Koncrturymmmn P® u a63. 2 n. 2 c1. 7 'K, u3
KOTOPBIX BCE-TAaKM CJCAYET, UTO 000 MeXIyHapOIHEIN moroBop PD,
HE3aBUCHMO OT €TO Pa3HOBUIHOCTHU U (hOPMBI BhIpaKeHMsI coryracust PO
Ha yJacTHUe B HeM, I0JIb3yeTCsl IPUOPUTETOM Hal BHYTPEHHUM POCCUIA-
CKUM MIpaBoM. Bo-BTOpBIX, OH HE YUYUTHIBACT TO OOCTOSITEILCTBO, UYTO
OOJIBPIIMHCTBO MEXTOCYIapCTBEHHBIX JOTOBOPOB B chepe YaCTHOTO IIpaBa
He TpeOyIoT paTudUKalNU, B CBI3U ¢ YeM P®P mpucoeqnHMIACH K HUM
MOCPEICTBOM ITOCTaHOBJIEHUs WK pacriopsbkeHust [IpaBurenbcrBa PO,
HO He (peaepaabHOIO 3aKoHa. B uTore mpuBeaeHHOE OTpaHUYUTEIbHOE
TOJIKOBaHME BO MHOTOM CBOIUT Ha HET IpeaycMoTpeHHOe KoHCTUTYIIN -
et PO u I'K mpaBuito o mpropuTeTe MeXXIyHAPOTHBIX JOTOBOPOB HAJ
HOPMaTHUBHO-TIPABOBBIMM aKTaMU, UTO OYEBUIHO PACXOIUTCS C NEHUCTBU-
TEJIbHBIM CMBICIIOM JAHHBIX HOPM.

Taxcke HEOTHO3HAYHBIM SIBIISICTCS BOIIPOC O COOMHOUICHUU MeHCOVHA-
PooHbIX 002080po6 PD u Koncmumyyuu P®D. Vicxonsa n3 1. 4 ct. 15 KoH-
ctutyiuu P® MexmyHapomgHbie TOroBopbl P Moib3y0TCs IPUOPUTETOM
10 OTHOLIEHUIO K JIIOOBIM HOPMATUBHO-IIpaBOBbIM akTaM P®, B ToM yuciie
u o otHommeHUI0 K KoHcTnTymuu. B To ke BpeMs comepkaHme cT. 22 3a-
KOHa 0 MEXIYHapOAHbIX JOTOBOpaX CBUIETEIbCTBYET 00 oOpaTHOM. s
BBEIEHUS B ACHCTBME MEXIYHAPOIHOIO JOTOBOpPA, HE COOTBETCTBYIOIIETO
Koncturyunn P®, HeoGxonumo BHeceHne n3MeHeHni B KOHCTUTYLIHIO.
o Tex mop IoKa u3MeHeHUsI He BHeceHBI, PD He BIipaBe BBIpAa3UTh COTJIa-
CHe Ha yJyacTue B TAKOM MEXIYyHapOoaHOM jaorosope. M3 naHHOro mpaBuiia
B COBOKYITHOCTH ¢ TToJtokeHustMu ¢T. 125 Koncruryunu P®, ct. 34 3akoHa
0 MEXIYHApOIHBIX JOTOBOPAX BEIBONMUTCS Te3uC O Tipuoputete KoHCTUTY-
uuy PO Han mexnmyHapogHbeiMu gorosopamu P®'. [Ipu aTOoM ocTaercst Bo-
IPOC O COOTBETCTBUHM BCEX YKA3aHHBIX ITOJIOKEHUI TPUHLIUITHATIEHON HOpMe
m. 4 cr. 15 Koncruryunu P®.

HopmatuBHo-npaBoBbie akTbl. OTmpencieHWe Kpyra BHYTPEHHUX
rpaxkgaHCKO-TIPaBOBBIX NCTOYHUKOB HETTIOCPEICTBEHHO CBA3aHO C KOH-
CTUTYILIMOHHO-TIPAaBOBLIM BOIIPOCOM pa3TpaHUYEHUS MPEAMETOB Bele-

' Cwm., nanp.: Kommenrapmii Kk I'paxmanckoMmy Komekcy Poccumiickoit ®Denepanuu.
Yactb nepBast (mocrateiinbiit) / mox pen. A. I1. Cepreesa. M., 2010. C. 53 (aBTOp KOMMeHTa-
pusi K c1. 7 K — B. B. PoBHBIif).
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Hust P® u cyonekToB PD. B coorBeTcTBUM C M. «0» cT. 71 KoHcTUTy-
nuu PD epascdanckoe 3axonodamenvcmeo Haxogutcs 6 eedenuu PD,
uyto noareepxkaaercs 1. 1 cr. 3 'K. JanHoe nonoxeHue KoHcturyuuu
B IOpUINYECKOM JIMTEpaType TOJIKYeTCsI mo-pa3zHoMy. CoriracHO Hanbo-
Jiee pacIpoCTpaHEHHOMY MMOIXO0MY, HOPMBI IpaskIaHCKOTO IpaBa MOTYT
coIepKaThbCsl JIMIIbL B HOPMaTUBHO-IIPABOBBIX aKTax denepaibHbIX Op-
TaHOB 3aKOHOJATEJIBHOUW M MCIOJTHUTEIBHOMN BIACTH U HE MOTYT OBITh
BKJIFOUEHEBI B aKTHI CyObeKTOB PD 11 0praHoB MECTHOTO CAMOYITPaBIICHUS,
B TOM YHCJIC ¥ TOTIA, KOTAa HOPMATUBHBIN aKT COCTOUT M3 HOPM pa3Ind-
HOM OTpacyIeBOI NMpHUHAMWLIEXKHOCTH' . JIaHHBIN BBIBOI, MOIIEPKaHHbBII
BBICIIMMU CYI€OHBIMU MHCTAHIIUSIMMU B I1. 3 TOCTaHOBJIeHUST BepxoBHOTO
Cyna P® u Briciiero ApourpaxkHoro Cyna PD ot 1 uroHst 1996 . Ne 6/8
«O HEKOTOPBIX BOIIPOCAX, CBSI3aHHBIX C IPUMEHEHMEM YacTH ITepBOit
I'paxxmanckoro komekca Poccuiickoit @enepanmm»? (1ajaee — MOCTaHOB-
nenue BC u BAC Ne 6/8), a Takske npu paCCMOTPEHUM HECKOJBKUX KOH-
KpEeTHBIX e (cM., HampuMep, onpeneiaeHne BC ot 8 centsaops 2004 r.
No 4-T04-35), MmoxkeT OBbITh cieIaH B pe3yJibTaTe CUCTEMAaTUYECKOTO TOJI-
koBaHus HOpM cT. 71—73 Konctutynuu P®, 1. 1 ct. 3 T'K.

B T0 Xe BpeMsI HEKOTOpHIE CIICIIMAICTHI K BOIIPOCY O pa3rpaHUIeHUN
npeaMeToB BeaeHus Mexny PD u ee cyObeKTaMU TTOAXOMAT MHade. Tak,
0. K. Toxcroii, cornamasich ¢ I'. A. T'amkneBbIM, ITOJIaraeT, YTO OTAEb-
HbIE TPaXXIAHCKO-TIPABOBBIE HOPMBI MOTYT CONEPXKAThCS B PETMOHATbHBIX
HOPMATMBHBIX aKTaX, €CJM caM akKT IPU STOM He SIBJISIETCS aKmoM epaic-
daHckoeo 3akoHo0amenvemea’. JlJaHHBINA BbIBOA 0OOCHOBBIBAETCS TEM, UTO
B Koncturyum u I'K x Begennto P®D oTHeceHO He TpakIaHCKOE IIPaBo KaK
cucTeMa IPaBOBLIX HOPM, PEryIUPYIOLLUX ONPeNeSIEHHbIN KPYT OTHOLIEHUI,
a rpaxkIaHCKOe 3aKOHOIATEIbCTBO KaK CCTeMa HOPMaTUBHO-TIPABOBBIX aK-
TOB, MMEIOIIMX I'PaXAaHCKO-TPaBOBYIO HallpaBAeHHOCTh. MHTepecHa Takke
no3uuus B. B. PoBHoro, koTopslii oOpailiaeT BHUMaHWe Ha TO, YTO B 1. 2
KOMMEHTHUPYEMOI CTaThH K TPakIaHCKOMY 3aKOHOIATEIbCTBY, HAXOMSIIIE-
mycs B BeneHun P®, otHecensl 'K m mpuHsSTEIE 6 coomeemcemeuu ¢ HUM
(benepaabHBIC 3aKOHBI, T. €. 3aKOHBI, HA HEOOXOIUMOCTD ITPUHSITHS KOTOPBIX
ykazaHo B camoM ['K. CooTBeTCTBEHHO, TIO €r0 MHEHMIO, JOTTYCTUMO TTPH-
HSITUE COJepKalllero rpaxkaIaHCKO-TIPaBOBbIE HOPMbI PETMOHATBHOTO 3aKOHA

I Cm.: KommeHnrapuii K I'paknanckomy konekey Poccuiickoit Peneparuu. Yacth mep-
Bag (mocrateiiHblii) / mox pea. H. 1. Eroposa, A. I1. Cepreesa. C. 13, 14 (aBTop KOMMeHTa-
pus — H. J1. EropoB); Poccuiickoe rpaxxaaHcKoe MpaBo: yY4eOHUK: B 2 T. 4-€ U3/1. / OTB. pe/l.
E. A. CyxanoB. M., 2014. T. 1. C. 92 (aBTop — E. A. CyxaHoB).

2 BBC P®. 1996. Ne 9.

3 Toacmou FO. K. T'paxknaHckoe MpaBo U IpakIaHCKOe 3aKOHOIaTebeTBO // [TpaBoBe-
nenue. 1998. Ne 2. C. 149.
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10 BOIIpocaM, B OTHoLIeHUHU KOTophIX B ['K yKazaHus1 Ha MpUHSTHE 3aKOHA
He comepKuTcs'.

Ha Ham B3ryism, IeiiCTBUTETEHOMY CMBICITY pacCMaTPUBaeMBbIX TOJIO-
sxeHuii Koncrturyuuu u 'K cOOTBETCTBYET NepBbIii MOAXO, OTPULIAIOLINIA
BO3MOXHOCTb I'paXkIaHCKO-TIPaBOBOIO HOPMOTBOPYECTBA HA YPOBHE CYOB-
ektoB PO. [IpuBencHHbBIC abTepHATUBHBIC MHECHMS YUCHBIX IIPEICTABIISI-
10T COOO MOMBITKY BBIAATH XKeJaeMoe 3a NeMCTBUTEIbHOE 3a CYET ITPUEMOB
IrpaMMaTHYECKOTO TOJKOBaHUs. [Ipu 3TOM Henb3sd HE OTMETUTh, YTO CaMO
10 cede CYIIeCTBYIOIIee pa3rpaHNICHIE TIPEIMETOB BeIeHUS (heaepaabHO-
ro ¥ PErMOHAJIbHOIO 3aKOHOJATESI B OTHOIIEHUU I'PpakKAaHCKO-TTPaBOBOTO
HOPMOTBOPYECTBA SIBJISICTCSI TOCTATOYHO CITOPHBIM. B 11e7151X 60J1€€ rTHOKOoro
PEeTYIMPOBaHMS, YIUTHIBAIOIIETO OCOOCHHOCT MHOTOUNCICHHBIX PETHO-
HOB P® 1 HapomoB, nX HaceJSTIOIINX, 0oJjice 1eIecO00pa3HbIM, BEPOSITHO,
ObLI ObI TOIXOM, TOITyCKAIOLIUI B ONpeNeIeHHBIX ITpeaeiax HOPMOTBOpYE-
¢TBO cyoBrekToB P® 110 BormipocaM, BXOASIIINM B IIPEIMET TPaskIaHCKOTO IIpa-
Ba. CiemyeT TakKe YUUTHIBATh, YTO B CHJIY 1. «K» CT. 72 KoHctnTymuu PO
CeMEHOE, KUIUIIHOE, 3eMENIbHOE, TPYIOBOE, BOAHOE U JICCHOE 3aKOHOIA~
TEJIbCTBO OTHECEHBI K ITPeAMETY COBMeCTHOTO BeeHust PO u cyonektos PD.
HexoTophbie 13 TiepeuncaeHHBIX TPABOBLIX MHCTUTYTOB SIBIISTFOTCS] CMEXKHBI-
MM T10 OTHOILEHUIO K IPpakAaHCKOMY TpaBy OTpacisiMU, APYTUE SIBJISIIOTCS
€ro COCTaBHOI 4yacThlo. bosee Toro, peaabHOE MONOXEHNE A€ CBUICTEIb-
CTBYET O TOM, 4TO cyobeKTaM PD He ymaercss 000UTHCH Oe3 rpakaaHCKO-
MPABOBOTO PEryJIMPOBAHUS UMYILIECTBEHHBIX OTHOLIEHUIA?.

PaccmaTpuBaemoe mpaBuio 0 pa3rpaHUYEHUN TTPEAMETOB BEACHUS He
umeem o06pamHoil cuavl i IeUCTBYeT ¢ 12 mexadpst 1993 r. — maThl BCTyILICe-
aus B cuity Korcrutyunu P®. CooTBeTCTBEHHO, HOPMBI TPaXkKIaHCKOTO
MpaBa, cofepxKalluecs B akTax cyobeKToB PD, n3naHHbIX 10 MPUHSITHS
KoHcTUTYIINH, MOTYT TIPUMEHSITBCSI CyAaMU IIPU pa3pellicHUH CIIOPOB,
ecnu oHu He npotuBopedaT Koncruryuuu u I'K (11. 3 moctaHoBieHUs
BC u BAC Ne 6/8).

Koncturymusa P®. B I'K cpeny ncTOYHUKOB TpakgaHCKOTO TIpaBa Kox-
cmumyyusi PO ne ynomuHaetcsi. OTBET Ha BOTIPOC O TOM, siBjisieTcst i Oc-
HOBHOI 3aKOH UCTOYHMKOM TI'pakIaHCKOTO MpaBa, SIBJISIeTCS] HEOMHO3HAY-
HBIM B CBSI3M C U3BECTHOI AUCKYCCUEl 00 OTpaciieBOil MpUHAMIEKHOCTU
HopM, comepxammuxcs B Koncrurynuu P®. CormacHo miepBoMy ITOAXOMIY,
KOTOPOTO, KaK MpaBUJIO, TPUAEPKUBAIOTCS YUeHbIE-KOHCTUTYLIMOHAIUCTHI,
Konctutyuust P® comnepXXUt HOpMbI OIHOI OTpaciiu MpaBa — KOHCTUTY-
roHHOTO. JJaHHEIN Te31uc 000CHOBBIBACTCS, KaK MPABIJIO, CChIIKAMU Ha
HaWBBICIIYIO IOPUINIECKYIO CHITY ¥ 0c00YI0 3HaUMMOCTh KoHcturymm PO

! T'paxmaHckoe mipaBo: yuyeOHUK: B 3 T. / ox pen. A. I1. Cepreesa. T. 1. C. 47—49 (aB-
Top — B. B. PoBHbII1).

2 CM., Harmp., [IpaBwia nonb3oBaHus [1eTepOyprcKuM MeTpOTIONMTEHOM, YTB. TIpUKa-
30M Komuteta o Tparcnopty ot 29 uionst 1998 r. Ne 233 // CIIC «Koncynbrantllmioc».
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KaK OCHOBHOTO 3aKoHojatesbHoro akra P®. CornacHo BTOpoMy MOAXOMY
Koncturynus P® conepkut HOpMbI pa3InuHO OTpacieBoOil MPUHAIIEXKHO-
CTU, B TOM YHKCJIE HOPMBI IPaKIAaHCKOTO MpaBa. JlaHHbII OAX0/ He OTPULIAET
3HauumMocTu Koncrutynuu P®, ogHako cTaBUT MoJ COMHEHUE BIUSHUE
3HAYMMOCTH Ha OTPACIIEeBYIO MPUHAIEXHOCTh HOPM, KOTOPAst OTIPEAETISIeTCS
WCXOIIS U3 TIPEIMETa U METO/Ia TIPABOBOTO PETYIMPOBAHUSI.

Ha namm B3ro1s11, BTopoii rmonxon sieysieTcst 6osiee 000cHOBaHHBIM. KoH-
ctutynust PO nelicTBUTETbHO CONEPXKUT PSII TPAKIaHCKO-TIPABOBBIX HOPM,
XOTSI ¥ JOCTATOYHO OOILMX MO CBOEMY COJEPKaHUIO. B yacTHOCTH, TaKOBBI-
MU SIBJISIIOTCSI HOPMBI O HEITPUKOCHOBEHHOCTH YaCTHOM XXU3HU, PABEHCTBE
(hopM cOOCTBEHHOCTHU U OXpaHE YACTHON COOCTBEHHOCTH, CBOOO/IE MTPEATIPU-
HHUMAaTeIbCTBA, CBOOOIE TBOPUYECTBA. | paskaHCKO-TTPaBOBbIE HOPMBI, CONEP-
xkarmecs B 'K u npyrux denepanbHbIX 3aKOHAX, TOKHBI COOTBETCTBOBATD
rpaXKIaHCKO-TpaBoBbIM HopMaM KoHctutyiuu PO.

I'paxxnanckmii Kogekc P®. B coorBerctBum ¢ 1. 2 cr. 3 'K epaxncdan-
cKoe 3akonodamenscmeo coctont 3 I'K v IpUHSTHIX B COOTBETCTBUU C HUM
(benepanbHBIX 3aKOHOB, PETYIUPYIONINX OTHOUIEHUST, BXOJSIIIIUE B TIPEAMET
rpaXKIaHCKOTO MpaBa. 3aKOHO/ATENb B TAHHOM CJIyyae MCITOJIb3YET MOHS-
TUE «TPAXIAHCKOE 3aKOHOIATEILCTBO» B Y3KOM CMBICJIE, BKJIIOUasl B HErO
COOCTBEHHO 3aKOHBI, HO HE MOJI3aKOHHbIE HOPMATUBHBIE aKThI. [1pu aTOM
cJlemyeT y9nuThIBath, uTo U I'K, 1 npyrue genepaibHble 3aKOHBI COCTOAT npe-
UMYUeCMBEHHO U3 2PaNCOaHCKO-NPaAgo8sbiX HOPM, HO UMU HE MCUEPITHIBAIOTCS.
B ctpykrype 'K Hanbosee spkiM B 3TOM OTHOIIEHUM TIPUMEPOM BBICTYTIAET
YyacTh YeTBepTasi, KOTOpast CONEPKUT 3HAYUTEILHOE YMCIIO alMUHUCTPATUB-
HO-TIPaBOBBIX HOPM, PETYJIUPYIOLINX OTHOIIEHUSI MEXIy 001aaaTesIsIMUA UH-
TEJUIEKTYaJIbHBIX [TPaB U OpraHaMy UCTIOJHUTEIbHON BIACTU, YTIOJTHOMOYEH-
HBIMU OCYIIECTBIISITh TOCYIAPCTBEHHYIO PETUCTPALINIO HEKOTOPBIX 00BEKTOB
WHTEJUIEKTYaJIbHOW COOCTBEHHOCTH U MpaB Ha HUX. B kauecTBe mpumepa
WHOTO TPaKIaHCKO-TIPABOBOTO 3aKOHA, COAEPXKAIIETO HOPMBI TTYOJIUIHOTO
rpaBa, MOXHO mpuBecTy 3akoH P® ot 7 denpaist 1992 r. Ne 2300 «O 3amure
paB motpedutenieii»*. [loMrUMO IpaXka1aHCKO-TPABOBBIX OTHOIIEHUI MEXTY
MOTpeOUTEIeM M TTPOAABIIOM (MCIIOJTHUTENIEM) TaHHBINM 3aKOH PEryIupyeT
aJIMUHUACTPATUBHO-TIPABOBbIE OTHOLIEHUSI MO OCYIIIECTBIECHUIO TOCyaAap-
CTBEHHOT'0 HaJ30pa B 00JIACTU 3alLUTHI MTPaB MOTPEOUTENECA.

I'K cocTout u3 uemoipex uacmeii, KOTOpble TPUHUMAIUCh U BBOJUJINCH
B JeiicTBUe ToaTarmHo. Yacth nepBast [K*, comepkainas ob1ive moroxeHust
0 TPaXTAHCKOM 3aKOHOMATEIbCTBE, IOPUANIECKUX (haKTax TPaKIaHCKOTO
TpaBa, 00 OCYIIECTBICHUM 1 3aIlIUTe TPAKIAHCKUX TTPaB, O CYOBEKTaxX U 00b-
€KTaX TpaXIaHCKUX ITPaB, CAeIKaX, CPOKaX, BEITHBIX ITpaBax, 00s13aTeIbCTBAX
U IOTOBOpax, ObLIa BBeleHa B ieficTBue ¢ | ssHBaps 1995 r. (3a ncKiIoueHueM

3 Bemomoctu CHJI 1 BC P®. 1992. Ne 15. Cr. 766.
+ C3 PD. 1994. Ne 32. Cr. 3301.
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1. 17 'K o BeniHbIX MpaBax Ha 3eMJTI0, BCTYMUBILIEH CUITY JIMIIb ¢ 28 arpesist
2001 r.). Yacre Bropas I'K', comepxatiast HOpMbl 0COOEHHOI YacT 00s13a-
TeJIbCTBEHHOTO TIpaBa, neicTByeT ¢ 1 mapta 1996 r. Yactb TpeThst ['K2, pery-
JIMpYIOIIAas HaCIeACTBCHHBIC OTHOIIICHMSI, a TAKXKe TPaskIaHCKO-TIPaBOBBIC
OTHOILIEHMSI, OCJIOKHEHHbIE MUHOCTPAHHBIM 2JIEMEHTOM, BCTYITUJIA B CUJTY
¢ 1 mapra 2002 r. Hakoneir, yacts yetBeprast I'K?, mocBsiieHHas mpaBy nH-
TeJIJIEKTyalbHOI COOCTBEHHOCTH, BBeAeHa B AelicTBue ¢ 1 sHBaps 2008 r.

HM3BecTHOE BustHUE Ha pa3Butre ['K v rpaskmaHcKoro 3aKOHOIATEeTLCTBA
B 1esioM okasan Yka3 [Ipesunenta P® ot 18 wronsg 2008 r. Ne 1108 «O co-
BepiieHcTBoBaHMU ['paxaaHckoro Kogekca Poccuiickoit Denepannn»*. Ha
OCHOBaHUMU JaHHOTO YKa3za McciienoBaTebCKUM LIEHTPOM YacTHOTO Ipa-
Ba nipu Ipe3nnente PD Gbuta paspadorana KoHuenuus pa3BUTHS Tpaxk-
JlaHCKOro 3akoHoaartenbcTBa. KoHuenuus ovuta ogoopeHa CoBeToM npu
[IpesunerTe PO mo komuduKamy 1 COBEPIICHCTBOBAHUIO I'PaXKIaHCKOTO
3aKkoHomatesibcTBa 7 okTsi0pst 2009 1.5 BriocneactBum B riepuon ¢ 2013 mo
2015 r. ByacTu nepBylo, TpeThio 1 4yeTBepTyIo I K BHOCMINCH 3HAUNTETLHBIE
M3MEHEHUsI, B KOTOPBIX OBIJIN pealn30BaHbl MHOTHE ITOJIOKEHMS, COIepKa-
Iyecs: B KOHICTIIINMN.

Cpeny n3MEHEHWI, KOTOphIe ObLIN 3aIlJTAaHMPOBAaHbBI, HO U TaK M OCTa-
JICh HEepeaTn30BaHHBIMM, 0CO00 CICMyeT OTMETUTh M3MeHeHus pa3n. 2 'K
«[1paBo cOOCTBEHHOCTH U APYTHE BeIHEIE TTpaBax. [IpencraBieHHas pa3pa-
O6oTyMKaMu HoBas penakuus paszaena 2 'K Ob1a mpuHSATa B TEPBOM UTEHUN
27 anpens 2012 1. B coctaBe npoekta MepepanbHoro 3akoHa Ne 47538-6
«O BHeCEHMM U3MEHEHUI B YaCTH IEPBYIO, BTOPYIO, TPETHIO M YETBEPTYIO
I'paxxnanckoro konekca Poccuiickoit Denepalinu, a TaKKe B OTAEIbHbBIE
3aKOHOIaTeIbHbIe akThl Poccuiickoii Menepaniin»®. JJaHHbBIA IPOEKT ObLI
pa3paboTraH B paMKax peanu3anuu KoHIENIu pa3BUTHS IPakaIaHCKOTO
3aKOHOAATENIbCTBA, M TIPEAToNaraaoch, uto emie B 2012 r. oH OyaeT MpuHSIT
B 1IEJIOM ¥ OTHOMOMEHTHO. OIHAKO JaIbHEHIIEro MPOIBIKEHUS TTPOEKT
He nojyuyui. B nocienytonieM oH Obul pa3aesieH Ha 0osiee Meakue 0J0Ku,
KOTOPEBIE TTOCTEIIEHHO J0PadaThIBAINCh U IPUHUMAIUCH B (hopMe (eaepaib-
HBIX 3aKOHOB O BHECEHUU U3MEeHeHUI B Ty uiau uHyto riaBy I'K. [1pu atom
pasmelt, MMOCBIIICHHBIN BEITHBIM TIpaBaM, TaK U OCTaJICsT 0e3 BHUMaHUSI 3a-
KOHOIATEIS.

C 9 guBaps 2017 1. B cBsa3u ¢ nipuHsaTeM DenepalbHOTO 3aKOHA OT
28 nexadbpst 2016 r. Ne 497-D3 «O BHeCeHUM U3MEHEHMIA B CTAThIO 3 Ya-

! C3 PD. 1996. Ne 5. Cr. 410.

2 C3 P®.2001. Ne 49. Cr. 4552.
3 C3 P®. 2006. Ne 52. Cr. 5496.
4 C3 P®. 2008. Ne 29. Cr. 3482.
3 CIIC «KoncyabranTIlmoc».

¢ Tam xe.
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ctu nepBoit I'paxknaHckoro Koaekca Poccuiickoit @enepaniin»' BBeICHbBI
B neiictBue HopMbI 1. 2.1 ¢1. 3 I'K. B cuny JaHHBIX HOpM BHECEHME U3Me-
Henuit B 'K mormyckaercss mocpeacTBOM omoenbHbiX ghedepanbHulx 3aKOHO8,
T.e. heepadbHBIX 3aKOHOB, BHOCSIIINX U3MEHEHUS UCKA04UmenvHo 8 TK.
Brecenue nsmenenuit B 'K mocpeacTBoM 3aKOHOB, IpeayCcMaTPHUBAIOIINX
TaKKe M3MEHEHHE IPYTUX 3aKOHOATEIbHBIX aKTOB, HE TOTTyCKaeTCsI. AHAJIO-
TMYHOE MPABUJIO YCTAHOBJIEHO JIJISI TPUOCTAHOBIEHUST EMCTBUS ITOJIOXEHUI
I'K v ipu3HaHKS MX yTpatuBIINMU crity. Cyid 1o BceMy, TaHHBI 3aKOH
MpeacTasisieT co00i MONbITKY pa3padboTunkoB KoHlenuu rpaxk1aHcKoro
3aKOHOJaTeabCTBa Ipeceub BHeceHue B 'K He coriacoBaHHBIX ¢ HUMU W3-
MEHEHUN.

Henb3st He oTMeTUTD GecTipelieICHTHBIN XapaKTep JaHHOI HOBEJIIbI, HU-
9Yero MOJ00HOTO paHee B POCCUIICKOM TPakIaHCKOM 3aKOHOIATEIbCTBE He
obu10. B HanoroBelii Konekc 1 BromKeTHBIN KOAEKC aHAJIOTUYHBIE HOPMbI
obiTu BkmoueHsl B 2013 1. (1. 7 ct. 1 HK, a63. 3 ct. 2 BK). B Tpynosoii
KOJIEKC COOTBETCTBYIOIINE U3MEHEHUST BHeCeHBI B mtoyie 2017 r. (1. 6 cT. 5
TK). O6 ux X13HeCIOoCOOHOCTU MOXHO OYIET CYAUTh JIUIIb 10 MPOIIECTBUU
BpeMeHu. [lprmMeuaTenbHO, YTO 3aKOHOAATEIb HE TIPEIyCMOTPE TOCIe -
CTBUS HecOOMI0AeHUS MMpaBujia o HeponycTuMocTt naMmeHenust 'K mocpen-
CTBOM KOMILIEKCHOTO 3aKoHa. He coBceM MOHSTHO, KaKue IpUINYECKUe
TOCICACTBHUS HACTYIAT, ecii u3MeHeHUs B 'K Bce-Taku OyayT MpUHSATHI
He OTAENbHBIM, a KOMITJIEKCHBIM 3aKOHOM. ITo cmbicay 1. 2.1 ¢T. 3 'K Bo3-
HUKHET CUTYALUsI, IIPY KOTOPOI HOPMBI, MMEIOIINE CHITY (heaepabHOTO
3aKoHa 1 BKitodeHHbIe B 'K, He TOJKHBI TPUMEHSIThCS JIUIITH TTIOTOMY, YTO
OHU OBLIM TIPUHSTHI HE B COCTaBe OTAEIbHOTO 3aKoHa. [Ipu aToM eliie pa3
MOAYEPKHEM, UTO HAIPSIMYIO 00 3TOM IMOCIEACTBUU B 3aKOHE HE CKa3aHo.

Ecnu o0patuthest K 3aKoHaM, KOTOPbIMU BHOCHJIMCH U3MeHeHus B 'K
1ocJje BBEACHMS B IEHICTBYE pacCMaTpUBAEMbIX U3MEHEHUI, TO MOXXHO YBH -
IIeTh, YTO HE BCE U3 HUX ITOANAMAIOT ITOJ KaTErOPUIO «OTHeIbHBIN». Tak,
3aKOH O BHECEHUM M3MEHEHHWI B HOPMEBI O opuandeckux aunax (Peme-
panbHbIi 3aKoH 0T 7 deBpaist 2017 r. Ne 12-D3?%), 0 nmpaBax pexXUCCepoB-
noctaHoBIIMKOB (PefepanbHblii 3aKkoH oT 28 MapTa 2017 1. No 43-D33),
3aKOH O CaMO3aHsIThIX rpaxaaHax (PenepaibHblii 3aKOH OT 26 miost 2017 r.
No 199-d3%), 3akoH o HacieacTBeHHBIX doHaax (DenepanbHbI 3aKOH OT
29 ntos1s1 2017 r. Ne 259-D3%) BHoCcaT n3MeHeHust uckirountesnbHo B K. B o
K€ BpeMsI 3aKOH O BHECEHUM U3MEHEHUI B HOPMBI O KPEIUTHO-PACUYETHBIX
oTHowIeHUAX (PenepanbHblil 3aK0H 0T 26 uioysg 2017 . Ne 212-D3°), B HOp-

' C3 P®.2017. Ne 1. Cr. 38.

2 C3P®.2017. Ne 7. Cr. 1031.
3 C3 P®.2017. Ne 14. Cr. 2002.
4 C3P®.2017. Ne 31. Cr. 4748.
> C3 P®.2017. Ne 31. Cr. 4808.
¢ C3 P®.2017. Ne 31. Cr. 4761.
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MBI O ClIeJIKaX, TOBEPEHHOCTH U ToxepTBoBaHUM (PenepanbHblii 3aKOH OT
28 mapta 2017 . Ne 39-®D3'), B HOPMBI 0 3alIUTE UHTEJUIEKTYaTbHBIX TTPaB
(Denepanbhblii 3akoH 0T 1 utojist 2017 r. Ne 147-D3?) He SBJISIOTCS «OT-
JEeJIbHBIMU» , TaK KaK BHOCAT U3MEHEHMS U B APYIHe 3aKOHBI.

Ha Bompoc o ToM, HaCKOJbKO 000CHOBAHHBIM SIBJISIETCST TAHHOE TTPABUIIO
C YYETOM IIPEIYCMOTPEHHOI AEMCTBYIOLIMM 3aKOHOIATEIbCTBOM UEPapXU
HOPMATHUBHBIX aKTOB M IPaBUJI UX IIPUHSTHS U BBEACHUS B IEHCTBUE, BO3-
MOKHO, eIIle TIPEJICTOUT OTBETUTH IOPUINUECKOMY coodIiecTBy. [Ipencrans-
€TCS, YTO MOA00HbBIE BOIIPOCHI 3aKOHOTBOPYECTBA AOJIKHBI PEryJIMPOBAThCS
CITELIMaJIbHBIM aKTOM — TaK Ha3bIBaeMbIM 3aKOHOM O 3aKOHaX, IMPUHSTHE
KoToporo obcyxaanoch eiie B 90-e rr. XX B., 0HAKO 10 CUX MOP TaK U He
cocrosutock’. I1o kpaiiHeit Mepe, yKe ceifyac O4eBUIHO, YTO JaHHBIE HOBO-
BBE/ICHUSI HE PellaloT BceX Mpo0IieM, KOTOPhIE BO3HUKAIN B IIOCJIETHUE TOIbI
npu BHeceHun B 'K HecoriacoBaHHBIX U3MeHeHUit. B yacTHOCTH, OHU He
3aCTPax0OBbIBAIOT pPa3pabOTYMKOB OT TaK Ha3bIBAEMbIX TEHEBBIX ITOIIPABOK,
HEOXMIAHHO MOSBIISTIOIINXCS MEXIY YTEHUSIMU 3aKOHOIIPOEKTOB.

3akonbl. [Tomumo Koncturyimu PO u I'K cucteMy rpaxmpaHckoro 3ako-
HOMATEJILCTBA 00pa3yIOT hedepanviibie 3aKoHbl. B yacTHOCTH, 3HAYUTEIbHOE
MECTO B yKa3aHHOM CHUCTeMe 3aHMMaIOT (eepaybHbIe 3aKOHBI O Pa3TUYHbBIX
OpraHu3alMOHHO-TIPABOBBIX (DOPMAX IOPUANIECKUX JIUIT, KOTOPBIE TOTION-
HSII0T, pa3BUBAIOT, KOHKpeTU3upyoT nojioxeHus: 'K. K naHHbIM 3aKoHaM
OTHOCSTCS (heiepabHbIe 3aKOHBI OT 26 nekabpst 1995 r. Ne 208-D3 «O6
aKIMOHEPHBIX 001ecTBax»*, 0T 8 peBpaiist 1998 r. Ne 14-D3 «O06 ob1ecTBax
C OrpaHUYEHHOI OTBETCTBEHHOCTHIO»®, OT 14 Hosa0ps 2002 1. Ne 161-D3
«O TOoCyIapCTBEHHBIX U MYHULIMIMAIbHBIX YHUTAPHBIX MPEATPUATUSIX»S,
ot 8 mast 1996 1. Ne 41-D3 «O Mpou3BOACTBEHHBIX KOOTIEPATUBAX»’ U Jp.
Takke 3HaYMTEIBHOE KOJIMUYECTBO I'PaXKIAaHCKO-IIPABOBBIX HOPM COIEP-
xutcs B ®enepaabHoM 3akoHe oT 24 ampenst 2008 1. Ne 48-D3 «O6 oneke
M TIOTIEYUTENbCTBE»S, DenepanbHoM 3akoHe oT 16 urosst 1998 1. No 102-D3
«O0 umnoteke (3aJ10re HEABMXKUMOCTH )»’, 3aKOHE O 3allMTe IIPaB OTPeOuU-
tesneii, @enepaabHOM 3aK0He OT 29 okTs10pst 1998 1. No 164-D3 «O dhuHaH-
coBoii apeHze (usuHre)»'’, 3akone PD ot 27 HosiOpst 1992 r. Ne 4015-1

' C3 P®.2017. Ne 14. Cr. 1998.
2 C3P®.2017. Ne 27. Cr. 3944.

3 Cwm., Hamnp.: Jykesnosa E. A. 3akoH o 3akoHax // 3akoHomatenbcTBO. 1999. No 11.
C. 79-87.

4 C3P®.1996. Ne 1. Cr. 1.

5 C3P®. 1998. Ne 7. Cr. 785.

6 C3 P®. 2002. Ne 48. Cr. 4746.
7 C3 P®. 1996. Ne 20. Cr. 2321.
8 C3 P®.2008. Ne 17. Cr. 1755.
7 C3 P®. 1998. Ne 29. Cr. 3400.
10 C3 P®. 1998. Ne 44. Cr. 5394.
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«O06 opranu3zaiuu cTpaxoBoro nena B Poccuiickoit @enepaiun»!, Oegepaiib-
HoM 3akoHe oT 22 arpesist 1996 1. Ne 39-D3 «O priHKe 1IeHHBIX Oymar»2, Oe-
nepaibHOM 3akoHe oT 29 Hostopst 2001 1. Ne 156-D3 «O6 MHBECTUIIMOHHBIX
(boHmax»’, UMEIOIINX CUTY (helepaTbHOIO 3aKOHA TPAHCIIOPTHBIX YCTaBax
U KoJeKcax U Jp.

BaxXHbIM ¥ B TO X€ BpeMsT OUYeHb JUCKYCCUOHHBIM SIBJISICTCS TIPABU-
70 o npuopumeme 'K naod unvimu edeparohoimu 3aKoHamu, 3aKpeTUIEHHOE
B a03. 2 . 2 ct. 3 IT'K. JlaHHOE MOJIOKEHUE C CAMOTO MOMEHTA €ro MpU-
HATHUSA OBUIO BCTPEUCHO IOPUINUSCKON 0OIIECTBEHHOCTHIO HEOTHO3HAYHO.
ITpoTMBHUKY TaHHOIT HOPMBI YKA3bIBAIOT Ha €€ HECOOTBETCTBUE MePapPXUU
(bemepanbHBIX 3aKOHOB, 3amaHHoi KoHcturymnueit PO. IT'K He aBasercs de-
JepaTbHBIM KOHCTUTYLIMOHHBIM 3aKOHOM, COOTBETCTBEHHO OH HE MOXKET
MOJIb30BAThCS IIPUOPUTETOM IT0 OTHOIIEHUIO K APYrUM (heepaabHbIM 3a-
koHaM. [1pu maHHOM moaX0Ie TI0O0BIE CTOJIKHOBEHUS MEXIY HOPMaMU IBYX
(bemepasbHBIX 3aKOHOB MOJIKHBI PEIIaThCs B TTOJIB3Y O0JIee CeIaaIbHOTO
WY, €CJIM TAaKOBOM BBISIBJICH OBITH HE MOXET, B ITOJIB3Y 00JIe€ IMO3MHETO 10
BpeMenu. Tak, B onpeaeneHnu Koncruryunonnoro Cyna P® ot 3 ¢eBpans
2000 r. Ne 22-0O* rro Borpocy o cootHomeHun 'K n npyrux deaepaibHbIX
3aKOHOB, CpeIr MPOYero, yKa3blBaJIOCh, UTO «HU OAUH (heaepalbHbIi 3a-
KOH B cuity ctatbkl 76 Koncturynmuu Poccuiickoit @enepanuu He obiagaet
10 OTHOILIEHUIO K APYroMy (henepaibHOMY 3aKOHY OOJIbLIEH IOPUANYECKON
cusioii». [IpumedaTebHO, yTO YeThipe rofa cryctss Konctutyumonssiii Cyn
Ha aHaJIOTUYHBIN Borpoc o cooTtHouneHun YIIK u apyrux denepanbHbIx
3aKOHOB JaJl, B CYIITHOCTH, TIPSIMO ITPOTUBOITOJIOXHBIN OTBET, TPU3HAB KOH-
CTUTYLIMOHHOU HOpMy 1. 2 cT. 7 YIIK o mpuoputere YIIK Hag unbiMu dene-
pallbHIMU 3aKOHAMU, COJEPXKAIIIMMU YTOJOBHO-IPOLIECCYaTbHBIE HOPMBI®,

CTOpPOHHUKU paccMaTpruBaeMOl HOPMBI CChLIaOTCs Ha 0cobyto posib 'K
B TPaXIaHCKO-TIPAaBOBOM PETYIMPOBAHUN KaK KOAU(PUIIMPOBAHHOTO aKTa,
SIBJISTIONIETOCS CUCTEMOOOPa3yOIINM, 0a30BBIM IJIST PETyIMPOBAHNS JTAaHHBIX
orHorrenmit®. Kak ormeuaer M. U. BparuHckuii, «mockonsKy KoHctury-
st PO He 3ampelnaeT yCTaHaBIMBATh HE IIPOTUBOPEYAIIIYIO ITPEIYCMOTPEH-
HOIA B He#l MepapXnio aKTOB, HET OCHOBAaHMIT COMHEBATHCS B BO3MOXHOCTHU
3aKOHOJATEJIsI IOCTYIUTh II0A00HBIM 00pa3oM»’. COOTBETCTBYIOIIYIO IIO3K-

' Bemomoctu CHJI 1 BC P®. 1993. Ne 2. Cr. 56.

2 C3 PD. 1996. Ne 17. Cr. 1918.

3 C3 PD.2001. Ne 49. Cr. 4562.

4+ C3 PD. 2000. Ne 14. Cr. 1532.

3> Tlocranosnenne KC P® ot 29 utonst 2004 r. Ne 13-1T // C3 P®. 2004. Ne 27. Cr. 2.

¢ Poccuiickoe rpaxaaHckoe npaBo: yueoHuk: B2 T.4-e 3. T. 1. C. 94 (aBrop — E. A. Cy-
xaHoB); ['paxnaHckoe MmpaBo: yueObHUK. 6-¢ u3n. / mof pen. A. I1. Cepreesa, FO. K. Toncroro.
M., 2002. T. 1. C. 39, 40 (aBrop — H. 1. Eropos).

7 Bpaeunckui M. U., Bumpsanckuii B. B. JloroBopHoe npaBo. KHura nepsasi. 3-e usn. M.,
2005. C. 48.
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vio 3aHst1 Beicimit Apoutpakubiii Cyn PO B 11. 4 mocraHoBneHus [1neHy-
ma BAC P® or 23 mapra 2012 r. Ne 14 «O0 oTaeabHbIX BOPOcax MPaKTUKU
pa3pelleHKs CIIOPOB, CBSI3aHHbBIX C OCIIapUMBAaHMEM OAHKOBCKUX TapaHTUii» !,

XoTg ¢ MOMEHTAa TIPUHSITHUS W BBEACHUS B IEUCTBIC KOMMEHTHUPYEMOIA
HOpPMBI TIpo1uio 6osee 20 JieT, Touka B JTaHHOM BOIIPOCE 10 CHX TI0p He T0-
craByieHa’,

ITpu paccMoTpenum Borpoca o cootHoueHnn 'K u nHbIX denepanb-
HBIX 3aKOHOB B JTIOOOM CcJTyJae CJIeayeT YIUThIBaTh, 4To B camoM 'K comep-
KHATCS psia 0oJiee CIIeMaIbHBIX HOPM, ITPeayCMaTPUBAOIINX UCKITIOUCHIE
u3 npasuia ab3. 2 . 2 ¢t. 3 'K. OgHo 13 Hanbonee BHYIIUTETbHbBIX UCKITIO-
YeHUi1 3aKperieHo B AelicTByonieii ¢ 1 utoHs 2015 r. Hopme 11. 1 cT. 307.1
I'K, B COOTBETCTBUM C KOTOPOIl HOPMBI 00 OTAEIbHBIX BUAAX JOTOBOPOB,
3aKpeIIcHHBIE B MHOM (peiepaTbHOM 3aKOHE, TTOJIB3YIOTCS TIPUOPUTETOM
10 OTHOILIEHUIO K 001nM TtostoxkeHusaM 'K 06 o6sa3arenscTBax®. Cxoxue,
HO 0oJiee YacTHbIE MpaBua-UCKIIOYeHUs U3 HOpMbI a03. 2 11. 2 ¢T. 3 'K
MpeayCMOTPeHHI 1. 2 ¢T. 454, 1. 5 ct. 475, . 1 cT. 477, 1. 4 c1. 539, 970
I'K u np.

VYka3bi [Ipe3unenta u nocranosienus [IpaBurenncTsa. Crienyonyo CTy-
MeHb B MepapXUK MCTOYHNKOB TPaskIaHCKOTO IIpaBa 3aHUMAaroT yKa3sl [1pe-
sugeHTa PD, kotopeie B cuy 11. 3 ¢t. 3 'K MOryT mprHUMAThCS 110 JTI000MY
BOITPOCY, OTHOCSIIIEMYCS K IPeIMETY TpaxkIaHCcKoro mpasa. [1py 3ToMm yKassl
HaXOISTCS B IOTYMHEHHOM ITOJIOKEHUH 110 OTHOIIECHUIO K (heIepaTbHBIM
3aKOHaM. B neiicTBUTEIbHOCTH YKa3bl, CONepKaIle HOPMbI TPaKIaHCKOTO
MpaBa, BCTPEYaloTCs He YacTo. B KauecTBe OTHOTO U3 TOBOJIBHO PEAKMX MTPH-
MepoB MOXHO npuBecTy YKa3 [pesunenra P® ot 6 anpenst 1994 r. Ne 667
«O0 OCHOBHBIX HaIlpaBJICHUSX TOCYIapCTBEHHOM MOJUTUKU B cepe 00sI-
3aTeIbHOIO CTPaxXOBaHMsI»*,

IIpaButenbectBo PP BripaBe MpHMHUMATE ITOCTAHOBJICHUSI, CONEPKAIINEe
HOPMBI I'paxkIaHCKOTO MpaBa, Ho, B oTinuue oT [Ipe3uneHra PP, He mo
JII000MY BOTIPOCY, a JIMIIb Ha OCHOBaHMM U Bo ucrnonHeHue 'K, ¢peaepanb-
HBIX 3aKOHOB U yKa3oB IIpe3nmeHTa. B kauecTBe mprmepa MOKXHO yKa3aTh
Ha noctaHoByienus [IpaBurensctBa PO ot 19 suBaps 1998 Ne 55 «O6 yr-
BepxkaeHun [TpaBuI TpoaaXkyl OTAEIBLHEBIX BUIOB TOBAPOB, ITIEPEUHS TOBAPOB
JUTUTEJILHOTIO M0JIb30BaHMS, HA KOTOPbIE HE PacIpOCTpaHsIeTCsl TpeOoBaHUe

! BectHuk BAC P®. 2012. Ne 5.

2 TloapoGHee cM 06 3ToM: bydviaun C. OGIIMIA MK crielraibHbIi // K Borpocy o mpu-
oputere 'K Han denepanbHbiMU 3akoHamu // https://zakon.ru/blog/2015/4/21/obshhij_ili_
specialnyj__k_voprosu_o_prioritete_gk nad_federalnymi_zakonami

3 CM. 06 aToM: JloroBopHOE 1 00s13aTeIbCTBEHHOE MPaBO (0011ast YacTh): MOCTATSHHBII
KOMMeHTapuii K ctatbsiM 307—453 I'paxknanckoro koaekca Poccuiickoit Penepaiiniu / OTB.
pen. A. I'. Kapanetos. M., 2017. C. 48—51 (aBrop komMmeHT. K cT. 307.1 'K — A. T'. Kapa-
MeTOB).

+ C3 PD. 1994. Ne 15. Cr. 1174.
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MoKymaressi 0 6e3B03Me3THOM IIPEAOCTaBICHUY MY Ha MepUOJ PEMOHTA WX
3aMEHbI aHAJIOTUYHOI'0 TOBapa, 1 MepevyHsl HeMPOIOBOJIbCTBEHHBIX TOBAPOB
HaJUTIeXallero KauecTBa, He MoUIeKallliX BO3BpaTy Wik 0OMeHy Ha aHaJlo-
TUYHBIA TOBap Apyrux pasMepa, GopMbl, rabaputa, hhacoHa, pacliBETKU WA
KoMITIeKTauum»', ot 15 aBrycta 1997 r. Ne 1025 «O06 yrBepskneHuu [1paBmr
OBITOBOTO OOCTyKMBaHMS HaceleHus1 B Poccuiickoit Memepannm»’.

CyneOHoIi MpaKTUKe U3BECTHBI CTydau TPU3HAHUS HEICHCTBUTEIbHBIMU
OTJIENIBHBIX MOJIOKEHUI TTocTaHOBNeHUI [IpaBuTebecTBa PD, IpUHATEHIX TTO
BOITpOCaM, He OTHECEHHBIM K ero KommieTeHn 'K, ¢emepaabHbIM 3aKOHOM
win ykazoM I[pesunenrta PO (cM., Harmpumep, pernerust BC ot 12 ceHTIO0ps
2007 r. Ne TKITHM07-910, ot 18 utons 2012 r. Ne AKTIN12-503).

B n. 7 cr. 3 TK 3akperuieHo mpaBuio, ogUYepKUBAIOIIee MECTO YKA30B
IIpesunenTta PO u mocranosnenuii [IpaButensctBa PD B cictreMe CTOYHM -
KOB rpaxkaaHcKoro npasa. B ciiyuae nx npotuBopeuns I'K nnu nnomy dene-
panbHOMY 3aKoHY npuMeHsetcs: 'K u penepanbHbIii 3aKOH COOTBETCTBEHHO.

B . 6 cr. 3 I'K moguepkuBaercst, 4ro ykassl [1pe3nneHTa 1 mocTaHoBIIe-
Hus [1paBuTenbeTBa ASCTBYIOT C yueToM npaBui riassl 1 I'K. B cyHocTH,
ATO O3HAYaeT, YTo ucrojb3dyemoe B cT. 4 'K moHsTHe «rpaxgaHcKoe 3a-
KOHOJIATEIbCTBO» CJIEAYeT MOHUMATh B IIMPOKOM cMbiciie. Coaepxkaliuecs
B Heli mpaBuja o0 NEeWCTBUU I'paxkIaHCKOTO 3aKOHOAATeJbCTBA BO BPEMEHU
PACIIPOCTPaHSIOTCS HE TOJbKO Ha (heiepaibHble 3aKOHbI, HO M Ha YKa3aHHbIe
MO/I3aKOHHBIEC aKThI.

IOpuauko-texHuyeckoe 3HaueHue 1. 6. c¢t. 3 'K coctout B TOM, 4TO
B HEM BBOJIMTCS CIIELIMATbHBIN TEPMUH JIJIs1 0003HaUeHUS yKa3oB [1pe3uneH-
ta PO u nocranosnenuii [pasurtensctBa PO — «MHBIE TPaBOBBIE aKThI».
ITpu kaxnom mocienyioieM ynomuHanuu B Tekcre 'K TepmuHa «uHbIe
IIPaBOBBIC aKTHI» TTOI HUMU CJIeIyeT MTOHUMATh MMEHHO yKasbl [Ipe3nmeH-
ta P® u nocranosnenus [1paBurenbcrea PO.

AkTbl MunucTepcTB U BenomctB. CornacHo 1. 7 ¢t. 3 I'K ghedepanvhoie mu-
Hucmepcmea u 6e0omcmea KOMIICTEHTHB IIPUHIMATh HOPMATUBHO-TIPABOBBIC
aKTBI, CoAepKalllre HOPMBI IpaXkIaHCKOTO TIpaBa, B Ipeaesiax MMOJTHOMOYHH,
npenoctabaeHHBIX UM 'K, penepanpabIMI 3aKOHaMU, yKazaMu [1pe3umneHTa
u ToctaHoBineHUsIMU [IpaBuTenscTBa. B KauecTBe mmpumepa MOXKHO IIpH-
BecTH npuka3 MuHtpanca Poccum ot 28 mionst 2007 . Ne 82 «O06 yTBepK-
nenny MegepanbHbIX aBUALMOHHBIX TTpaBui “O01Me npaBuia BO3AYIIHBIX
MepeBO30K MaccaXKupoB, Oaraxka, rpy3oB U TpeOOBaHUS K OOCTYKMBaHUIO
MaccaxxupoB, TPY300TIIPABUTEIICI, Tpy30moydarecii”»3.

CnemyeT OTMETUTh, 4TO B CT. 3 'K He yuuThIBaeTCs MmIogoTBOpHast HOp-
MOTBOpYECcKasl AeSITeIbHOCTb 00J1aJalolero 0COObIM MTPABOBBIM CTaTyCOM
Llenmpanvroco banka P®, HopMaTUBHBIE aKThl KOTOPOTO MMEIOT OOJIbIIIOE

' C3P®D 1998. Ne 4. Cr. 482.
2 C3 P®. 1997. Ne 34. Cr. 3979.
3 PI'.2007. Ne 225.
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MpakTUYeCcKoe 3HaYeHKe. B yacTHOCTH, OHU coliepKaT rpaxkaIaHCKO-TIPaBO-
Bbl€ HOPMbI, OTHOCSIIIIMECS K TIPABOBOMY PETYJIMPOBAHUIO PACYCTHBIX OT-
HOIIIEeHW#, cTpaxoBoMy TpaBy. COOTBETCTBYIOIIME aKThl ITPUHUMAIOTCS
B pa3BUTHE CIIELMAIbHBIX 3aKOHOB, TaKMX KakK 3aKOHbl P® ot 10 uions
2002 1. Ne 86-®3 «O LlentpansHoM banke Poccuiickoit @enepannm (ban-
ke Poccun)»!, ot 2 mexa6pst 1990 r. Ne 395-1 «O 6aHKax U 6aHKOBCKOM
JesaTebHOCTU»2, OT 27 HOos6pst 1992 1. Ne 4015-1 «O6 opraHu3amuu cTpa-
xoBoro nesa B Poccuiickoit Denepainm»’.

Oobryan. [ToMmrMO HOPMATUBHO-TTPABOBBIX AKTOB MCTOYHMKAMU IPaX-
JAHCKOTO TIpaBa SIBJISIOTCS TAKXKE 00bi4au.

B . 1 ct. 5 T'K 3akpeneHo aerajabHoe ornpeaeneHue oobiyas. [log Hum
TTOHUMAETCS CJIOKMBIIIEECS 1 IMUPOKO MPUMEHsIEMOe B KaKOi-T100 00JacTh
NP PUHUMATETHCKOM WIM MHOM IesITeIbHOCTH, He TIPEIyCMOTPEHHOE 3a-
KOHOIATeIbCTBOM IPaBUIIO TIOBEICHUS, HE3aBUCUMO OT TOTO, 3a(pMKCHPO-
BaHO JII OHO B KAKOM-JTM0OO TOKYMEHTE.

INepBonavanbHas penakums ct. 5 'K, geiicrBoBaBiias no 1 mapra
2013 r., oTHOCMJIa K UCTOYHHKAM TPakJaHCKOTO MpaBa 00biuau 0e108020
obopoma, cepa AeCTBUS KOTOPBIX OTPAHUYMBAIACH IPEANPUHUMATE b~
CKOI1 IeATeIbHOCTBI0. Paciperue cepbl 1eiicTBUSI pacCMaTpUBaeMOro
MCTOYHMKA JIO JIIOOBIX OTHOILIEHUI, BXOISIIMX B IIPEAMET I'PaXkIaHCKO-
ro IpaBa, CJeAyeT IPU3HATh BIIOJHE JOTMYHBIM 1IarOM, COIMKAIOIIMM
00bIYali C OCTAJIbHBIMM MCTOYHMKAMU TpaXkIaHCKOTo mpasa. [1pu aTom
Ha IpaKTHKe 00bluaii MO-MpPekHEMY BBICTYMAET PEryJsaTOpOM, B IIEPBYIO
ouepellb, OTHOIIEHWI MEXy JIMIIAMU, OCYLIECTBISIOIUMU TPEANPUHI-
MaTeIbCKYIO NeSITEIbHOCTD.

B kauecTBe MpUMepOB MHOIA, TOMMMO MPEAITPUHUMATEILCKOM, NesITe/Ib-
HOCTH, Ha KOTOPYIO MOXET ObITh paCIpOCTPaHEHO NeiCTBUE 00bIYas, B I1. 2
nocraHoseHus [Tnenyma BepxosHoro Cyna P® or 23 urons 2015 r. Ne 25
«O IpMMEHEeHUU CyJlaMy HEKOTOPBIX TOJIOKEeHUI pa3ena | yactu nepBoit
I'paxxmanckoro kojaekca Poccuiickoit Denepaiium»* (najee — mocTaHoOBIIe-
Hue BC Ne 25) npuBeaeHO Mojib30BaHMe rpaXkaaHaMU OOILIMM UMYILECTBOM
M MCITOJIHEHME IpaXkaaHaMK 00s13aTeJIbCTB.

3akoHoAaTe b pa3inyacT 1Ba BUIa 00bIYaeB — 3a@UKCUPOBAHHbIE 8 DOKY-
Menme M He3agukcuposantble. OObIYA MOXET ObITh 3a(DMKCUPOBAH B IevaT-
Hom CMMU, B pelieHUM cyaa o KOHKPETHOMY JIefy, CoAepKalleMy CXOIHbIE
00CTOSITENIBCTBA, B TOKYMEHTE, UCXOMSIIEM OT TOproBo-npoMbIIIIEHHON
nanatel (11. 2 moctaHoBieHus: BC Ne 25). Tak, MexayHaponHasi TOPro-
Basl TajiaTa U3BECTHA CBOCH JIEsATEIbHOCTBIO 110 MHKOPIOpAali 00blYaes,
MPUMEHSIEMbIX B MEXIYHApOIHOI KOMMEpYeCKOi npakTuke (MexmyHa-

1 C3 P®. 2002. Ne 28. Cr. 2790.

2 C3 PD. 1996. Ne 6. Cr. 492.

3 Bemomoctu CHJI 1 BC P®. 1993. Ne 2. Cr. 56.
4+ BBC P®d. 2015. Ne 8.
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POIHBIE TIpaBUJia TOJIKOBAHUSI TOPTOBLIX TepMUHOB «MHKOTEpMC-2010>»,
YHubuumpoBaHHble paBua U 00blYau ISl JOKYMEHTAPHbBIX aKKPEAUTH -
BOB M Iip.). B cootBeTcTBUM ¢ mom. «H» I1. 3 ¢T. 15 3akoHa P® ot 7 utons
1993 r. No 5340-1 «O TOproBo-TNpOMBINUIEHHBIX NajaTax B Poccuiickoii
®enepaunn»' ToproBo-nipomblinieHHas najgara P cBugereancTByeT 00bI-
Yyau, CJIOXMUBIIKMECS B chepe MpearpuHIMAaTeIbCKON NeITeIbHOCTH, B TOM
qucIe 00bI9a MOPCKOTO TTopTa. B YacTHOCTH, MOCTaHOBJICHUEM TTPABJICHMS
Toproso-nipoMbitiuteHHOM ntanatbl PD ot 28 nrons 2012 r. Ne 54-5 3acBue-
TeabCTBOBaHO, yTo MHKOTepMc-2010 s1BiisieTcst oObIYaeM eJI0BOT0 000poTa
(TOpProBBIM OOBIYaeM), MPUHSITHIM B PD.

HezadukcupoBaHHbBII (HETTMCAHBIN) 0OBIUAIL TOJIKEH JOKA3BIBAThCS CTO-
pPOHOI1, KOTOpast Ha HETO CChUTAeTCs, IO OOIINM ITpaBUJIaM JTOKA3bIBAHUS
B TpaKIaHCKOM 1 apouTpaxkHoM Tporiecce (11. 2 moctaHoBiaeHUss BC Ne 25).

IIpencraBasercs, uto nojoxeHui ct. 5 'K goctaTouHo 1151 TOrO, 4YTOOBI
CYNTATh OOBIYAll ICTOYHUKOM TPaKIaHCKOTO ITpaBa HE3aBUCHUMO OT TOTO,
CAHKYUOHUPOBAH OH TOCYIAPCTBOM WJIU HET, T.€. HE3aBUCUMO OT €ro MpU-
3HAHUS CIIeuaTbHBIMU HopMamu ['K miim m”HOTO HOpMAaTUBHO-ITIPABOBOTO
akTa. Beicka3zpiBaeMoe B uUTEpaType MHOE MHEHUE, COMIACHO KOTOPOMY
K MCTOYHMKAM TPaKIaHCKOTO TMpaBa OTHOCSTCS JIMIIb CAHKIIMOHUPOBaH-
HBIE TOCYIapCTBOM 00bIUaH, ITPEICTABISAETCSI HEOOOCHOBAHHBIM, 10 KpaiiHen
Mepe He COOTBETCTBYIOIIMM HopMaM cT. 5 ['K.

Becbma pacrnipocTpaHeHHOE ITPOTUBOITOCTaBIEHUE 00bIYAI0 00bIKHOGe-
HUA TaKKe, Ha Halll B3I, HE UMeeT 0O0JbIIOro cMbicia. OObBIKHOBEHUE
SIBJISIETCSI Pa3HOBUIHOCTBIO 00ObIYasl U UMeeT OoJiee y3Kylo chepy MpuMeHe-
HUSI — OHO PacIpOCTPaHsIETCs Ha OTAEIbHYIO Chepy WU OTPaCb IMPEapU-
HUMAaTeNIbCKOM HesiTebHOCTH. Kak mpaBuio, 0ObIKHOBEHUE ACHCTBYET He
10 YMOJTUYAHUIO, a JINIIb B CIIy4Yasix, KOrna yYaCTHUKU IPakIaHCKOIo MpaBo-
OTHOIIICHUSI 3TO COIIACOBaJI — BKJIIOUMJIM B IOTOBOP COOTBETCTBYIOIIIEE
yCJIOBHE.

CX0XUM ¢ 00bI9aeM MHCTUTYTOM SIBJISIETCS TAaK HA3BIBAEMBII 3a8e0eHHblil
nopsdok. I1og HIM TIPUHSITO TOHUMATh MPAKTUKY B3aUMOOTHOIIIEHHUIA, CJIO-
JKMBIIMXCS HE B OOIIIECTBE B 1IEJIOM WJIM €TI0 OTACIBHBIX CETMEHTAX, a MEXIY
KOHKPETHBIMM YYaCTHUKAMM IIPAaBOOTHOIIECHU. UMEHHO CIOXUBIIUICS
MTOPSIIOK OTHOIICHMIA B PSIZIEe CIIy4acB BBICTYITACT B KAUeCTBE KPUTEPHSI pa3-
pelreHusT KOH(DIMKTHBIX CUTYAIIN MEXAY CYObeKTaMM TPaskIaHCKHUX TIpa-
BOOTHOIIICHUI, HATIPUMEP MEXIY COCOOCTBEHHUKAMU BEIIIH, CIIOPSIINMUI
00 yCJIOBUSIX U MOPSIAKE €€ UCTIoNb30BaHud (cM. . 37 moctaHosieHus: BC
u BAC Ne 6/8).

B . 2 cr. 5 TK noguepkuBaeTcsl IONYUHEHHOE MECTO OObIYAs B CUCTEME
HMCTOYHUKOB IpaxaaHcKoro mpasa. OH He MPUMEHSIETCS B Cllydyae, KOorna 3a-
KOHOATEIbCTBO (B IIIMPOKOM CMBICTIE) CONEPKUT HOPMBI, PEryIupyolre

' Bemomoct CHJI 1 BC P®. 1993. Ne 33. Cr. 1309.
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COOTBETCTBYIOIIUE OTHOIIeHUs. O0s13aTeIbHBIMU HOPMaMHU, MOJIb3YIOIIM-
MUCS IPUOPUTETOM IO OTHOIIEHMIO K 00bIUaio, 1o cMmbicay 1. 2 cT. 5 T'K
SIBJISIIOTCSI HE TOJIbKO MMIIEpAaTUBHbBIC, HO 1 JUCIIO3UTUBHbBIE HOPMBI 1OT0-
BopHoTO TipaBa (cM. Takxke 1. 5 cT. 421 I'K). Kpome Toro, oObrvaii He mpu-
MEHSIeTCS U TOTJa, KOrJa COOTBETCTBYIOIINE OTHOILICHUS YPEeTYIMPOBaHbI
IpaxkIaHCKO-TIPAaBOBBIM JOTOBOPOM, 3aKITIOUEHHBIM MEXIY COOTBETCTBYIO-
IIAMHA CTOPOHAMMU.

JeiicTBHe rpakIaHCKOro 3aKOHOIATEJIbCTBA BO BpeMeHH. JleiicTByomee
3aKOHOJATEILCTBO IIPeIyCMaTPUBACT IIpaBuJjia IeCTBUS BO BPEMEHU Irpak-
JMAHCKO-ITIPABOBBIX HOPM, COICPIKAIIMXCS B 3aKOHAX U ITOA3aKOHHBIX HOP-
MAaTHUBHBIX aKTax.

Bcr. 4 TK comepkatcs o01Ime oJ0XEeHUS 0 JeHCTBUN TPaKJaHCKOTO 3a-
KOHOJIATeJICTBA BO BpeMeH!. [TOHATHS «TpakIaHCKOe 3aKOHOIATETbCTBOY,
«aKTBI TPAaKIaHCKOTO 3aKOHOIATEIBCTBA», «3aKOH» TTPU TOJIKOBAHUU TI0JI0-
KeHU yka3aHHoi ctateu ['K cremyeT paccMaTpuBaTh 6 WUPOKOM CMbicAe.
ITpaBuio o0 nMepcneKTUBHOM NECTBUU PACIIPOCTPAHSIETCS HE TOJbKO He-
MOCPENCTBEHHO Ha 3aKOHBI, HO U Ha TTO3aKOHHbIE HOPMATUBHO-IPABOBbIE
aKThI, SBJISIOIIMECS UICTOYHUKAMHU IPakIaHCKOTO MpaBa.

ITo obuiemy nmpaBuiy, 3akperjieHHoMy B 1. 1 cT. 4 'K, akThl rpaxnaH-
CKOT'O 3aKOHOJATENbCTBA He UMerom 00pamHuoil cuabl U PaCIIPOCTPAHSIOTCS
Ha OTHOILIEHUs, BO3HUKIIIKME TTOC/Ie BBEACHUS UX B AeiicTBue. Paccmatpu-
BaeMoe MPaBUJIO SIBJISIETCSI €CTECTBEHHBIM 1 pa3yMHbBIM, TTOCKOJIbKY BHOCUT
OIpeaeSeHHOCTb B OTHOILIEHUS Y9aCTHUKOB IpakIaHCKOTO 000pOTa, CO3MaeT
0JIaroNpUsITHBIE YCIOBUS ISl €T0 Pa3BUTHSI.

Kaxk cnenyer n3 a63. 2 n. 1 ¢t. 4 I'K, 13 ykazaHHoro o0iiero mpaBuia
JEeHCTBYS TPpaXKIaHCKOTO 3aKOHOIATEIbCTBA BO BPEMEHU BO3MOXKHBI UCK./1H0-
yenus. T1o cmbicay cr. 54 Koncrutyunu P® takue UCKIIOYEHKS B JIIOOOM
cJydae He MOTYT YCTaHaBIMBaTh WIM YCUIMBATh IPaXkKIaHCKO-TIPAaBOBYIO OT-
BETCTBEHHOCTD 3a IMPAaBOHAPYIIICHMSI, COBEPIIICHHbIC paHee.

B coBpeMeHHOM rpaxkaaHCKOM 3aKOHOJATEbCTBE UCKIIIOUEHUsI U3 00-
IIEro IpaBuja O ACHCTBUU TPaXXIaHCKOIO 3aKOHOIATEIHCTBA BO BpEMEHU
BCTpEYaroTCs HeyacTo. B KauecTBe mpuMepa MOKHO mpuBecTr HOpMbI ['K
00 MCKOBOIT TaBHOCTH, KOTOphIe ¢ 1 ceHTssopst 2013 ., TOMUMO TIpOYETO,
OBLTM JOTIOJTHEHBI HOBBIM IIPaBUJIOM O TIPEICIFHOM IECSTIIIETHEM CPOKE,
OTCYMTHIBAEMOM C MOMEHTa HapyieHus pasa (11. 2 ct. 196 I'K), ¢ MmomeHTa
BO3HUKHOBeHUsI 00s13aTebeTBa (11. 2 ¢T. 200 I'K). B 1. 9 c1. 3 ®denepanpHOTO
3akoHa oT 7 Masg 2013 1. No 100-D3 «O BHeceHUM U3MEHEHUI B TTOIpa3-
nenbl 4 u 5 pasnena | yactu nepBoit u ctatbio 1153 yactu Tpetbeit I'pax-
naHckoro Koxekca Poccuiickoit denepaivin»' B mepBoHAYaIbHON pelak-
LIMY YKa3aHHOMY MpaBWIy ObliIa IPUNAHA 00pAmMHAs cuaa — ACCATUICTHUN
CPOK TIPUMEHSIICS K TPeOOBaHUSM, CPOKHU MPEIbsIBICHUS KOTOPBIX ObLIU

1 C3 P®.2013. Ne 19. Cr. 2327.
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MPeayCMOTPEHbI paHee NeHCTBOBABIIUM 3aKOHOAATEILCTBOM 1 HE UCTEKIIU
1o 1 centsiopst 2013 r. Briocaencteuu MenepanbHbiM 3aKOHOM «O BHece-
HUU U3MEHEeHUIi B ctaThio 3 DenepaabHOro 3akoHa ot 28 gexabpst 2016 r.
Ne 499 “O BHeceHuU U3MeHEHMI B moApa3nesnl 4 u 5 pazaena [ yactu nmep-
Boii u cratbio 1153 wactu Tperbeii I'paxknmaHckoro komekca Poccuiickoit
®enepauyn”»!, BBeaeHHbIM B AeiicTBue ¢ 9 sHBaps 2017 1., mpaBuiIo oo
o0paTHOI cujie TaHHBIX HOPM OBbLIO YIIpa3gHEHO.

B 1. 2 cr. 4 'K yctaHOB/IEHBI 0COOEHHOCTH AEHCTBUS BO BpEMEHU 3aKO0-
Ha, PeTYIMPYIOIIETO MISIINecs OTHOIIECHMS YYaCTHUKOB 000pOTa, B paMKax
KOTOPBIX IIEPUOANYCCKI BOSHUKAIOT HOBBIC ITpaBa M 00SI3aHHOCTH.

B nepByto ouepens K TAKUM OTHOIIEHUSIM CJIEAYET OTHECTH OTHOIIICHUS
W3 IOTOBOpPA, PACCUMTAHHOTO Ha HEOTHOKPATHOE BO3SHMKHOBEHUE M HC-
ITOJTHEHME 00SI3aTeNIbCTB (YCIOBHBIE JOTOBOPHI, JOTOBOPHI C OTCPOYCHHBIM
HCTIoJHEeHNeM). B aToM ciryuae meiicTBre 3aKOHA BO BpEMEHU OIIPEICIISICTCS
B COOTBETCTBUU C 1. 2 cT. 422 T'K.

Kpome Toro, misiiirecst OTHOIIEHUsT, TIoTafatonie B cepy rpaxnaH-
CKOTO TIpaBa, MOTYT BO3HUKATh M3 MHBIX IOPUINIECKIX (DAKTOB — IEJTUKTOB,
HEOCHOBAaTEJIbHOTO 000TaIlleHNST, OMHOCTOPOHHUX AeUCcTBUN. B aTOM Cityuae
HOBBII 3aKOH PacIpoCTpaHsIeTCsT Ha Te TTpaBa M 00sI3aHHOCTH, KOTOPBIE BO3-
HUKHYT TI0CJIe BBEJICHUS €T0 B JICHCTBUE.

ITpaBuiio, 3akperieHHOe B TiepBoM MpenjoxeHuu 11. 2 ctT. 4 'K, chop-
MYJIMPOBAHO HEJOCTATOUHO 4eTKO. OCHOBHOI BOITPOC, KOTOPHIii BO3HUKAET
B pe3yJibTaTe MPOYTEHHUsI JaHHO HOPMBI, 3aKJII0YaeTCs B TOM, UYTO B JTaHHOM
clyJyae IMOHMMAaeTCs Mo BO3HUKIIMMU paHee oTHoleHusiMu. T1peacras-
JISIETCs, 4TO B miepBoM mpeaioxeHuu 1. 2 c1. 4 I'K non omuowenusamu mo-
HUMAIOTCS UMEHHO #pasoomHoue s, BOSHUKIINE HA MOMEHT BCTYTUICHMS
3aKOHA B CUJIY U3 TOTO WJIM MHOTO I0pUAMYECKOTro (hakTa uiu coctasa. [1pu
5TOM IIPABOOTHOIIIEHNE B JTaHHOM CJTy4yae JIOTMYHO pacCMaTPUBaTh B IIIMPO-
KOM CMBICJIE KaK COBOKYITHOCTD IIpaB M 00sI3aHHOCTEH, BO3SHUKAIOIIUX U3
OIpeaeICHHOTO I0PUINIeCKOTro (haKTa MM COCTaBa. ¥Y3Kuil (0oee Tpaauiim-
OHHBII) MOAXOM K IIPABOOTHOIIIEHMIO, CBOMSIIINIA €T0 COIep:KaHNEe K OMHOMY
CYOBEKTUBHOMY TIPaBY M KOPPECIIOHINPYIOIIEH eMy 00sI3aHHOCTH, B TaHHOM
cJIydJae BPsII JTA IIPUMEHUM, TTOCKOJIBKY TIPH TaKOM TTOIXO0/Ie HeSICHO, KAKUM
00pa3oM MPaBOOTHOIICHNE MOXET BOSHUKHYTH 10 BCTYIUICHUS HOBOTO 3a-
KOHA B CHJIY, a IpaBa 1 00SI3aHHOCTH, 00Pa3yIoIINe comepXKaHue IPaBoOT-
HOIIIEHUSI, — TI0CJIe BBEACHUSI HOBOTO 3aKOHA B JCICTBUE.

CrenyeT OTMETUTh, YTO Ha MMPAKTUKE TOJKOBAaHWE HOPM II. 2 CT. 4
I'K He Bcerma siBsieTCsl OOHO3HAYHBIM. Harmpumep, CriopHOe TOJIKOBA-
HUe JaHo B II. 83 mmoctaHoBieHus [lnenyma BepxoBHoro Cyna P® ot
24 mapta 2016 . Ne 7 «O mpuMeHEHUU CydaMKi HEKOTOPBIX MOJIOKE-
Huii ['paxxnanckoro konekca Poccuiickoii @enepaiini 00 OTBETCTBEH-

! C3 P®.2017. Ne 1. Cr. 40.
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HOCTH 3a HapylleHUe o0s13aTeIbcTB»!' (majiee — mocraHoBlieHne BC
Ne 7). Pa3zperiast Bompoc o IipaBWIax ONpeaeeHUsT pa3Mepa MpoleHTOB
3a HapylIeHWe JeHEeXHOro oos3aTeabeTBa, BC pa3bsicHWII, 4TO pa3mep
TPOIIEHTOB CJIEIYET OIPEICISATh B COOTBETCTBUM C IIpaBUIaMU, KOTOPEIE
JIeICTBOBAJIM B COOTBETCTBYIOIIWI TTEPUOJ HEIIPAaBOMEPHOTO ITOJIb30-
BaHUS YY;KUMH TEHEKHBIMU cpeacTBaMu. VIHBIMU CIIOBaMU, €CJIV TIPO-
CpOYKa MCHOJTHEHUS IEHEXHOTO 00s13aTeIbCTBA BO3HUKIIA 10 1 MIOHS
2015 r. — gaTel BBeneHus B nefictBrue nuaMeHeHuii B ¢t. 395 I'K, To paszmep
NpoLeHTOB 3a nepuof 1o 1 utoHsa 2015 1. ciaenyeTr onpeaeasiTb B COOT-
BeTcTBUHU ¢ penakumeit ct. 395 I'K, neiicrBoBaBuieit 1o 1 mons 2015 r.
(110 cTaBKe pedmHaHcupoBaHus 1I1B), 3a mepmon mpocpouku ¢ 1 WoHS
2015 . mo 1 aBrycra 2016 r. — B COOTBETCTBHUU C pefaKlINel, 1eiicTBOBaB-
et B yKa3aHHBIN TTepro (110 CpeaHei cTaBKe Mo BKJIagaM (U3NISCKIX
JIMIL), 32 IepUoA Npocpouku rocie 1 aBrycra 2016 r. — B COOTBETCTBUU
¢ penakuueit ct. 395 I'K, meiictBytouieii ¢ 1 aBrycra 2016 r. (110 Kiiio-
yeBoii ctaBke LIB). Tem cambiM BC nipu3sHail, 4To Kaxkablii HOBBIN J1eHb
MPOCPOYKHU MCITOJHEHUS TeHEKHOTo 00513aTe/IbCTBA TTOPOXKIAET HOBOE
OXpaHUTEJILHOE TTPaBO TPEOOBaHUS Y KOPPECIIOHAUPYIOIIYIO 00sI3aH-
HocTb. C TaHHBIM MOIXOIOM TpyaHo coriacutkcs. [lpencrasasiercs,
YTO OXpaHUTEIbHOE 00513aTeIbCTBO MO BhIIJIATE MPOLIEHTOB BO3HUK-
JIO B MOMEHT BO3HUKHOBEHMSI IIPOCPOUKHM, B MTOCIEAYIOIIEM C KaxKIbIM
JITHEM pa3Mep JaHHBIX IIPOLICHTOB YBEJIMYMBAJICS, [IPY 9TOM HOBEIE ITpaBa
¥ 00s1I3aHHOCTY He BO3HUKaN. ClieoBaTeIbHO, ITOCKOJIBKY ITPOCPOYKa
Bo3HUKIA 70 1 uioHs 2015 r., pa3Mep NpOLIEHTOB 3a BCe MOCAEAYIOLIE
Mepuoabl TPOCPOUYKM JOJKEH OMpeAesiTbes Mo npaBuiam cT. 395 T'K,
JIECTBOBABIINM Ha MOMEHT BO3HMKHOBEHMSI ITPOCpOoUKr. IMeHHO Takoe
TOJIKOBaHUE OyJIeT COOTBETCTBOBATH IOJIOXKEHUSIM M. 2 cT. 4 T'K.
OdunmanisHoe omy0JMKOBAHNE W BCTYILUIEHHE B CIUTYy AKTOB IPAXKIAHCKOTO
3aKoHoAaTenbeTBa. [IpaBuiia oguuyuarvrHoeo onybaukoeanus N 6CMynieHus
6 cuny aKTOB TPaXIaHCKOTO 3aKOHOAATEIbCTBA comepkatcs B DemepaabHOM
3akoHe oT 14 ntoHg 1994 r. Ne 5-D3 «O mopsiake oryoJIMKOBaHUS U BCTY-
TUICHUST B CHITY (heepaIbHBIX KOHCTUTYIIMOHHBIX 3aKOHOB, (heaepaTbHBIX
3aK0HOB, akToB najar dexepanbHoro Cobpanusi»? u Ykase [1pesunenra PO
ot 23 mas 1996 r. Ne 763 «O ropsiake onmy0IMKOBaHUS U BCTYIUIEHUS B CHITY
aktoB [Ipesunenra P®, ITpasutenscrtBa PO 1 HOpMaTUBHBIX PABOBBIX aK-
TOB (heiepajibHbIX OPTaHOB UCIIOJHUTEILHOM BIacTh» . YKa3aHHbIe HOpMa-
THUBHBIE aKThl PACIIPOCTPAHSIOTCS Ha Bce (hefepaabHble 3aKOHBI 1 MO13a-
KOHHBIE aKThl HE3aBUCHUMO OT X OTPACIeBOIl MPUHAMLIEKHOCTH.
DenepalibHblii 3aKOH BCTYIAET B CUJTY 10 Ucmeveruu decsimu OHell ¢ 0ambl
oghuyuanvHoeo onyoauxosanus. VIHO CpoK MOXET OBITh OIpe/esieH B CAMOM

' BBC P®. 2016. Ne 5.
2 C3P®. 1994. Ne 8. Cr. 801.
3 C3 P®. 1996. Ne 22. Cr. 2663.
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3aKOHE, HO B JIIOOOM ClIydae 3aKOH HE MOXKET BCTYIIUTh B CHJIY paHee JaThl
ero ouiMaNIbHOro onyoarkoBaHus. McrounrnkaMu o(puLMaIbHOIO OIy-
6nukoBaHus denepanbHoro 3akoHa sBistiorest C3 PD, «Poccuiickast rase-
Ta», «[lapiameHTCKas ra3era», a Takke OoUIMATIbHbIM MHTEPHET-TIOPTAIl
MpaBOBOI MH(pOPMAIK, pa3MellleHHbIN B ceT IHTEpHET 10 ampecy Www.
pravo.gov.ru.

[Mon3akoHHBIE HOPMATUBHO-TIPABOBBIE aKThI BCTYITAIOT B CUJTY M0 UC-
meueHuu cemu OHell ¢ dambl 0QPUYUANLHO20 ONYOAUKOBAHUS, ECTTU MHOW CPOK
He IIPeIyCMOTPEH B aKTe, HO He paHee O(UILMAILHOIO OIIyOIMKOBAHMSL.
HcTouyHuku opuiMabHOTO OIyOJIMKOBAHUST JAaHHBIX aKTOB B LIEJIOM CO-
BHAJAIOT C ICTOYHMKAMHU OIyOJIMKOBAaHUSI (peiepaibHbIX 3aKOHOB, 3a KC-
KkmodyeHreM «[lapiaMeHTCKOI ra3eThl», B KOTOPO MOA3aKOHHbBIE aKThl
He ITyOJIMKYIOTCS.

§ 2. TonkoBaHMe U NPUMEHEHNE HOPM FPAXKAAHCKOrO Npasa

AHajiorus 3aK0Ha M aHaJorus npasa. MHorooo6pasue o0111eCTBEHHBIX OT-
HOIIIEHUI, 00pa3yIoNInX IIpeaMeT IPakIaHCKOTO TTpaBa, CBUICTEIBCTBYET
0 HEBO3MOXKHOCTH MX IMOJHOIO, CBOEBPEMEHHOTO 1 IETAIbHOTO MPAaBOBOIO
PeTyIMPOBaHMS, YTO HEM30EKHO MPUBOINT K BOSHUKHOBEHUIO TTPOOETIOB
B npase. KnaccuyeckumMu cnocodaMu MpeoaoeHus: mpoodieMbl npobenos
6 npaee SIBISIIOTCS aHAJIOTHS 3aKOHA U aHAJIOTHS TIpaBa, HOPMbI O KOTOPBIX
cocpenoToueHsl B ¢T. 6 I'K. JlaHHbIE HOPMBI, DOJIee YeM KaKue-I1ubo Ipy-
rue B rpaXkIaHCKOM 3aKOHOMATEIbCTBE, aIPECOBAHbI TPABOIIPUMEHUTEIIO,
CTOJIKHYBILIEMYCS C TTPOOIeMOIi TIPaBOBOM KBaTN(PUKAIIUN CTIOPHBIX ITPAaBO-
OTHOUIEHUM.

[lepBBIM U3 TaKUX CITOCOOOB SIBIIACTCS aHar02us 3akona. Eciy oTHoIIIe-
HMSI, OTBEYAoIIMe TPU3HaKaM IIpeMeTa TpaskIaHCKOTO TTpaBa, He Yperyin-
POBaHBI HAa YPOBHE 3aKOHA, ITOI3aKOHHOTO aKTa, COTJIAIICHUS] CTOPOH WU
00BIYast, TO K TAKMM OTHOIIICHUSIM TTPUMEHSIIOTCSI HOPMBI, PETyIUPYIOLITe
cXomHble oTHOIIeHUsI. O0s13aTeIbHBIM YCIOBUEM IPUMEHEHUSI HOPMBI T10
AHAJIOTHU SIBIISIETCSI €€ Henpomueopeuue Cyuecmgy HeyperyaTupoBaHHBIX OT-
HOLLIEHUM.

OnuH 13 HanbosIee SIPKUX IPUMEPOB aHAJIOTUH 3aKOHA MOXXHO 0OHapy-
kuTh B M. 21 mocraHosneHnst BC Ne 25. B cooTBeTCTBUHM C pa3bsiCHEHUEM
BBICIIICH CyneOHOM MHCTAHIINHI, HA HEKOMMEPYECKYIO OpTaHU3aIINIO B YaCTH
OCYILECTBJICHUS IPUHOCSIIIEI TOXO/ ACATEIbHOCTH PaCIPOCTPAHSIOTCSI TTO-
JIOXKEHUST 3aKOHOAATEIbCTBA, MPUMEHUMBIE K JIUIIAM, OCYIIIECTBIISIOIIUM
MPENNTPUHUMATELCKYIO IS TETbHOCTb.

AHAaJIOru1o 3aKOHa KakK CIoco0 BOCIIOJTHEHUS ITpobesa B IIpaBe CleayeT
OTJIMYATh OT JTOCTATOYHO PACIIPOCTPAHEHHOTO B TPaXKIAHCKOM 3aKOHOMA-
TeJIbCTBE PEryJIUPOBAHUS TTOCPENCTBOM OAAHKEMHbIX U OMCHLIOYHBIX HOPM.
ITpumepoM OIaHKETHOI HOPMBI sABjIsieTcst HopMma 11. 2 ¢T. 567 'K, cornmacHo
koTopoit npasuia ria. 30 'K o Kyrie-npoaaxe NpUMEHSIIOTCS K OTHOLIE-
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HUSIM U3 JOTOBOpa MEHBI B UacTH, He yperyiaupoBaHHoii 1. 31 'K o meHe.
B naHHOM cityyae HOpMBI O KyILIe-MPoaaxe MOIIeXaT TPUMEHEHUIO K 10-
TOBOPY MEHBI He MO aHAJIOTMU 3aKOHA, a B CUJIY MPSMOTO YKa3aHUs 3aKO0-
Ha. OTChIJIOYHAsI HOpMa, KOTopasl B OTJIMYME OT OJaHKETHOM OTChIIAeT He
K UHCTUTYTY B IIEJIOM, a K KOHKPETHOI HOpME, 3aKpeIlieHa, HarpuMmep,
B I 2 cT. 689 I'K, B COOTBETCTBUU C KOTOPOM «K JOTOBOPY GE3BO3ME3IHO-
TO TTOJTH30BaHMS UMYIIIECTBOM ITPUMEHSIIOTCS IIPaBWIIa, IIPEAYCMOTPEHHBIC
cratbeit 607, myHkToM 1 1 ab3arieM rmepBbIM IyHKTa 2 cTathu 610, MyHKTa-
mu 1 u 3 crarbu 615, nyHkrom 2 ctatbu 621, mynkramu 1 u 3 cratbu 623
Hacrosmero Komekcar.

CrenyeT OTMETUTh, YTO COBPEMEHHOE IPakJaHCKOE 3aKOHOIATEeJb-
CTBO CONICPXKUT 0cpaHuueHue Ha npumeHerue anaio2uu 3axkona. B coot-
BeTCTBUU ¢ HOpMoii 1. 3 ¢T. 1227 T'K, neficTBytomeii ¢ 1 oktsaops 2014 r.,
K OTHOIIICHWSIM, PeTYJINPYEMbIM YacThio yeTBepToii 'K, He MOTryT OBITH
NpUMEeHEeHbI HOpMbI BToporo paszzaena 'K o BeniHbIX paBax. OTo, B yacT-
HOCTH, O3HayaeT, YTO B ciIydyae Mmpoodesia B MPaBOBOM PEryJIUpOBaHUU
OTHOIIIEHUI, BXOASIIUX B IPeAMET MpaBa MHTEIEKTYaIbHOI COOCTBEH-
HOCTH, HOPMBI O BEIIHBIX ITpaBax 10 aHAJOTMU 3aKOHA TPUMEHEHBI ObITh
HE MOTYT.

OcTaBisist 32 CKOOKaMM BOIIPOC O 11e7eCO00Pa3HOCTU TAKOTO 3aKOHO-
JMATEILHOTO PElIeHUsT B KOHKPETHOM CiIydae (CM. 00 3TOM KOMMEHTapuid
K cT. 1227 I'K), Heb3s1 He OTMETHUTD, YTO CaMO TT0 ceOe MMIIEPaTUBHOE Orpa-
HUYCHHUE aHAJIOTUHY 3aKOHA TIPEICTABISICTCS MEPOil, IIPOTUBOpEYAIIIei TIpu-
poJie aHAJIOTMH 3aKOHA B TPaXKIAHCKOM TIpaBe. B yCIIOBUSIX TO3BOIUTETLHOM
HaIpaBJIEHHOCTH TPaXXIaHCKO-IIPABOBOTO PETYIMPOBAHUS Y TIPaBOIIPIME-
HUTEJISI He TOJDKHO OBITh KaKMX-JIMOO JOIMOJTHUTEILHBIX OTpAaHNYCHUIA Ha
MPUMEHEHNE aHAJIOTUN 3aKOHa, KpOMe OOIIero OorpaHU4YeHUsI, TIpeaycMma-
TPUBAIOIIETO HEPOTUBOPEUYNE aHATIOTMYHO HOPMBI CYIIIECTBY HEYPeTyJIu-
POBAaHHBIX OTHOIIICHUIA.

CornacHo 1. 2 c¢T. 6 'K 1ipyt 0TCyTCTBUM aHAJIOTUYHON HOPMEI, pPery-
JIMPYIOLIEH CXOMHOE OTHOILIEHUE, WU MIPU €€ HATMYMU, HO IPOTUBOPEYNHU
CYILECTBY HEYperyJnpoOBaHHOTO OTHOIIEHUS, TPOOEs B IIPABOBOM PETYJIM-
POBaHUM JOJKEH BOCTIOJHSTBCS 3a CUET AHAA02UU NPasa, T.e. TPUMEHEHMS
O0IIIMX HavYaJl M CMBICJIA TPaXKIAHCKOTO 3aKOHOIaTeIbCcTBa. MHBIMU Cl10-
BaMU, B MOJOOHOI CUTYyaIlMU CJIEAYyeT PYKOBOICTBOBATHLCS IMPUHIIUIIAMU
rpaxKJaaHCKOro IpaBa, 3akperieHHbIMU B cT. 1 'K, a Takke npuHUIMIIaMU
Pa3yMHOCTH U CITPaBEAINBOCTHU, KOoTophle B ¢T. 1 'K He ymoMsHyTHI, HO Ha
KOTOpBbIE 3aKOHOATE b CIejIall akiieHT B ¢T. 6 T'K.

B cynmeOHOII mpakThKe MpUMEHEHHE aHAJIOTMU TIpaBa IIPU PaccMO-
TpEeHUU KOHKPETHBIX el SIBISIeTCS peaKuM sBieHneM. Hamboiee gacTo
BCTpevarolnecs ciiydau IpUMEHEeHUsT aHaJIOTMH TTpaBa OCHOBBIBAIOTCS Ha
pa3bsICHEHUHU, coaepxalieMcs B 1. 25 nocraHosieHus [1nenyma Bricuie-
ro ApoutpaxHoro Cyna P® ot 17 deBpans 2011 . Ne 10 «O HEKOTOpPBIX
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BOITpOCaX MPUMEHEHUST 3aKOHOIATEIbCTBA O 3ajiore»'. CorjlacHO TaHHOMY
pPa3bSICHEHUIO, HE MOXKET OBbITh 00pallleHO B3bICKAHUE Ha MpeaMeT 3aj10-
ra — ABIDKMMOE MUMYIIECTBO, TIPUOOPETEHHOE TPEThbUM JIUIIOM J00POCO-
BECTHO M BO3ME3IHO, KpOME CITyJaeB, KOraa TaHHOE UMYIIECTBO HAXOIMUIOCh
y 3ayIoromepxKaTeisl M BRIOBLIO M3 €TO BJIAJICHUS IIOMUMO €T0 BOJIU. [laHHOe
pa3bsiCHEHME OCHOBBIBAJIOCh UMEHHO Ha II. 2 ¢T. 6 'K 1 akTUBHO IpuMe-
HsuToch cyaamMu 10 BHeceHus B 2014 r. uaMeneHnuii B HopMbl 'K o 3aiore
(B yactHoCTH, cT. 352 I'K).

CrenyeT oTMETUTD, 4TO XOTs1 BAC M HuXecTosye cyabl Mpru3HaBaiu
yKa3aHHOE MPaBUJIO CJICICTBUEM MPUMEHEHUS aHa10eUU npasa, B CYIIIHOCTH,
OHO TIPEACTaBJIsIeT COOOI pe3yabTaT MPUMEHEHUS HOPM 00 HCTpeOOBaHUU
BeIIM U3 Yykoro He3akoHHOro BiageHus (cT. 302 I'K) 1o aranoeuu 3axoua.

[IpMeHEeHNEeM aHAJIOTUH TIpaBa MOXKET OBITh OOBSICHEH YHUKATbHBIN
C TOYKH 3pEHUS MUPOBOI MTPAKTUKH, ITAPOKO PACIIPOCTPAHEHHBIN HA COBET-
CKOM U1 ITOCTCOBETCKOM TIPOCTPAHCTBE MHCTUTYT PA36sACHEHUN NO NPUMEHEHUIO
npagogwix HOpM, NaBAEMbIX BbICIIEH CyIeOHON MHCTaHIIMEH OE€30THOCUTETBHO
K KaKOMY-JTM00 KOHKpeTHOMY jeiy. Kak u3BecTHO, MHOXKECTBO IMTOCTaHOBJIE-
uHuit [TnenymoB BepxoBraoro Cyna P® u Briciero Apoutpaxkuoro Cyna PO
conepKaT MOJIOXKEHMSI, OTCYTCTBYIOIINE B NIEHCTBYIONIEM 3aKOHOIATEILCTRE.
Tem caMbIM BOCIIOJTHSIIOTCSI TIPOOEIIBI, CYIIECTBYIOIINE B 3aKOHOIATETb-
HOM perynnpoBaHun. K maHHO IeITEIPHOCTH MOKXHO OTHOCHUTBCS INOO
KaK K CyIeOHOMY HOPMOTBOPYECTBY — B TaKOM CITydae COOTBETCTBYIOIIE
Pa3bSICHEHMS CIIeAyeT MPU3HATh HOpMaMU TTpaBa, UCXOMSIINMHU OT CYIecOHOM
BJIACTH, JINOO KaK K O(PUIINATEHOMY TOJIKOBAHWIO HOPM C MCIIOJb30BaHUEM
aHaJIOTUU IpaBa, IMO3BOJISIONIEH HATTOIHSTh KOHKPETHBIM CMBICJIOM OOIII1e
MPUHLMIIBI TPaXIaHCKOTO MpaBa U JIMKBUAUPOBATh CYIIECTBYIOIINE B 3a-
KOHOJIaTEeIbCTBE TTPABOBbIC BAKYYMBI.

Pa3bsicHeHHs 1 MpaBoBbIe MO3MIIMH BBICIIMX CyIeOHBIX HHCTAHIMIA. [1pu
pacCMOTPEHMM BOIpoca 00 MCTOYHMKAX TPaKIAaHCKOTO IIpaBa CIIEAYeT
YUUTHIBaTh neatebHOCTh KoHctutynmmonHoro Cyna PO (manee — KC)
", B YaCTHOCTU, IPUHUMAEMBIE UM pelieHus Ha npeomem coomeemcmaus
edepanvhbix 3axonoe Konemumyyuu P®. Ucxons us . 6 c1. 125 KoHcTu-
tyuun P®, c1. 79 denepanbHOro KOHCTUTYLIMOHHOTO 3aKOHa OT 21 Miojst
1994 1. Ne 1-®PK3 «O Koncruryunonnom Cyne Poccuiickoit Deneparmm»?
HOPMAaTUBHO-IIPABOBbIC aKThl WU UX OTACJIbHBIC TTOJOXEHNS, TPU3HAH-
Hble KC HEKOHCTUTYIIMOHHBIMHU, YTPAUUBAIOT CHJTy C MOMEHTA TTPOBO3IJIa-
IIEHMST COOTBETCTBYIOIIETo pemeHus. [Tockonbky pemenus KC, oTMeHss
CYIIECTBYIOIINE TTPaBOBbIC HOPMBI, HE CO3IAIOT HOBBIC, OHU HE MOTYT OBITH
OTHECEHBI K ICTOYHUKAM TPaXkIaHCKOTO TIpaBa B TPAIUIIMOHHOM ITOHMMA-
HuU. B mutepatype, Kak mpasmiio, 3a pemenneM KC oTpuiiaercs xapakrep

' BectHuk BAC P®D. 2011. Ne 4.,
2 C3 PD. 1994. Ne 13. Cr. 1447.
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MCTOYHMKA MpaBa' MJIM OTMEUYAETCsl, YTO OHO YCIOBHO MOXET OBbITh OTHE-
CEHO K He2amueHviM ucmourukam npaséa*. OTpuiaTeIbHbIid (HeraTUBHBIIA)
XapakTep MPUCYII JTAHHBIM PEIICHUSIM B TOM CMEBICIIE, YTO OHU HE CO3IAI0T
HOBBIC HOPMHBI, a JINIIAIOT IOPUANIECKON CUJIBI CYIIECTBYIOIINE, 00S3bIBasT
3aKOHOIATEIs K IPUHSTUIO HOBBIX HOPM MHOTO CONEPKaHMsI, COOTBETCTBY-
fouero Koncruryunu P®.

3a 0onee yem aBaguaTUiIeTHUI epuon aeiictBust 'K HekoTophie comep-
JKalecs B HeM ITOJIOKEHUS ObUTH ITPU3HAHBI HEKOHCTUTYIIMOHHBIMU (CM.,
HarnpuMep, rtoctaHoBIeHNST KC ot 8 mions 2010 r. Ne 13-I1, ot 27 nioHsd
2012 1. Ne 15-I1, ot 13 mexkabps 2016 r. Ne 28-1T).

IMomumo pemennit KC crneayeT yauTbiBaTh UMEIOIIME OOJIBILIYIO TTPaK-
TUYECKYIO 3HAUUMOCTD PA3ssCHeHUs U NPAB0Bble NO3UUUU BbICUIUX CYOCOHbIX
uncmanyui. Pa3bsICHEHNS IO TPUMEHEHHMIO HOPM COAEpXKaTcs B IOCTa-
HoBieHusx [TnenymoB BepxoBHoro Cyna P® (manee — BC) u Boicurero
Apourpaxnoro Cyna P® (manee — BAC). IIpaBoBblie mo3uLnu GUKCUPY-
10TCSI B MTH(POPMAIIMOHHBIX IMUChMaX, €XXeKBapTaJbHBIX 0030pax CyneOHOM
MPAaKTUKY, a TAKKe B IIOCTAHOBJICHUSIX TIPE3UINYMOB BBICIIINX CYICOHBIX
WHCTAHIIMI 110 KOHKPETHBIM JeJIaM.

ITepBoHavanbHo rocite mpuHATHS B 1993 1. Koncruryuun P® Beicimmvu
opraHamu cyaeoHoit Binactu, moMmumo KC, apnanucs BC u BAC, kaxwrit u3
KOTOPBIX OBLT HafleJICH ITOJTHOMOUMSIMH Ha Pa3bsiICHEHNE BOITPOCOB CYIeOHOM
npakTuku (ct. 126, 127 Konctutyunu P® B mepBoHaYaIbHON pelaKIlim).

B cBsa3u ¢ nmpunsatuem 3akona P® o nomnpaske k Koncturyuuu PO ot
S despains 2014 1. Ne 2-DK3 «O BepxoBHoM Cyne Poccuiickoit Denepanm
u IIpokyparype Poccuiickoit @enepanmn»® pyukuuu BC u BAC 6111 Bo3-
noxenbl Ha BC equnonnuno. BAC npekpaTiu CBOIO AeTeIbHOCTD 6 aBrycra
2014 r., octaBUB TI0C/E Ce0S 3HAYUTEIbHOE KOJIUYECTBO MOCTAHOBIEHUM
[Mnenyma, nHpOpMalIMOHHBIX MHceM T1pe3uanymMa 1 IpaBOBbIX TTO3UIINIA,
copmynupoBaHHbIX [1pe3uanymMom rmpu nepecMoTpe KOHKPETHBIX Aell. Mc-
xong u3 1. 1 cT. 3 MenepaabHOr0 KOHCTUTYLIMOHHOTO 3aKoHAa «O BHECEHUU
n3MeHeHul B @enepanbHBI KOHCTUTYIIMOHHBIN 3aK0H “O0 apOUTpaKHBIX
cynax B Poccuiickoit @enepatinu” u ctarbio 2 OenepaqbHOTO KOHCTUTYIIM -
oHHoro 3akoHa “O BepxoBHom Cyne Poccuiickoit @eaeparyin’»* pasbsic-
HeHUsl, coaepxKaiuuecs B mocraHoBineHusax [Tnenyma BAC, coxpaHsoT cuny
U SIBJISTIOTCSI 00SI3aTEIBHBIMH JIJIST CYIOB JIO TEX ITOP, TTOKA IO COOTBETCTBYIO-
1M BOIIpOCaM He OyayT NpuHsATHI octaHoBieHUs [nenyma BC. Yto kaca-
eTcst THOOPMAIIMOHHBIX ITCEM U TTPaBOBBIX MO3UINIT BAC 110 KOHKPETHBIM
JieiaM, TO OHM XOTSI M He YKa3aHbl B 3aKOHE KaK 00s13aTeIbHbIE ISl CYIOB,

! I'paxknanckoe npaBo: yue6HuK. 6-¢ u3n. T. 1. C. 51 (aBrop — H. 1. Eropos).

2 Poccuiickoe TpakIaHcKoe MpaBo: yueOoHuk: B 2 T. 4-e¢ u3n. T. 1. C. 85, 86 (aBTop —
E. A. CyxaHoB).

3 C3PD.2014. Ne 6. Cr. 548.

4+ C3 PD.2014. Ne 23. Cr. 2921.
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TEeM He MEHee YUUTHIBAIOTCS CYAaMU IIPU PaCCMOTPEHUU e C 1IeJIblo eau-
HOOOPAa3HOIo MPUMEHEHMS 3aKOHOIATeIbcTBa. MI3BeCTHOI MPennoChuIKOi
K 3TOMY SIBJISIETCS MpaBmiIo ao63. 4 1. 4 ct. 170 ApOUTpakHOTO TIpolLIecCy-
ajpHOTrO Kojekca PD!, B ciity KOTOPOro B MOTMBUPOBOYHOM YacTH CyIe0-
HOTO pellIeHUsT MOTYT COMEePKAThCSI CCHUIKU HE TOJTBKO Ha MTOCTAHOBJICHUS
ITnenymoB BC u BAC, Ho 1 Ha noctaHoBneHus [pesuanymos BC u BAC.

CrnenyeT OTMETUTh, YTO MHCTUTYT aOCTpPaKTHBIX (IaHHBIX HE B CBSI3U
C pacCMOTPEeHHEM KOHKPETHOTO Jiejia) pa3bsICHEHUI BBICIIMX OPTaHOB CY-
NeOHOI BJIaCTH ITO BOIIPOCAM TOJIKOBAaHMS 1 IIPUMEHEHNUS 3aKOHOIATEIbCTBA,
TTOJTYYMBIIMI Pa3BUTHE B COBETCKUIA 1 IIOCTCOBETCKUIA TICPHOM, HEM3BECTCH
TOMIABJISIIONIEMY OOJIBIIIMHCTBY MTPABOIIOPSIIKOB B CBSI3U C OTCYTCTBUEM CO-
OTBETCTBYIOILIMX MTOJTHOMOYMIA Y BBICIIMX CyAeOHbIX MHCTaHLMi. Kak mpa-
BWJIO, POJIb OPUEHTHPA B MTPABONIPUMEHEHNH UTPAIOT TIPABOBBIE MO3UILIMHU
BBICIIINX CyIeOHBIX MHCTAHIINMI, (hOPMYIUpYEeMbIe UMHU TIPU pa3peIIcHUN
KOHKPETHBIX JIC]I.

B poccuiickoii mpaBoBoOii NEACTBUTEIBHOCTH, KaK YK€ OTMEYaJIOCh, 3HA-
YeHUE JaHHBIX aKTOB 0YeHb BeJIMKO. CTPOro roBOpsi, OHU HE SIBJISTIOTCST MC-
TOYHUKAMMU TIPABA, NMTOCKOJIBKY UCXOIAT OT BETBU BJIACTU, HE HAIEJICHHON
ITOJTHOMOYKEM HOPMOTBOPUYECTBA, a IIPEACTABIISIOT CO0O0IT aKThI O(PUIINATb-
HOTO TOJIKOBAHMSI IIPABOBEIX HOPM. B TO ke BpeMsT Hellb3sT OTpHUIIaTh TOTO,
YTO 3a9aCTYIO pPa3bsICHEHUS, COIepKalIrecs B YKa3aHHBIX TIOCTAHOBJICHUSIX,
SIBJISTIOTCSI HACTOJIBKO ITOJIPOOHBIMY 1 JIOTIOJTHSTIONIMMU, @ MHOT/IA U U3MEHSI-
IOIIMMU 3aKOH, YTO (DAKTUYECKU 3aHUMAIOT MECTO MTPaABOBBIX HOPM.

Cpenu HauboJjee coaepKaTeIbHbIX M BaXXHBIX ITOCTaHOBIeHUl [1neny-
ma BAC u undpopmanmonnbix nuceM [Ipesunnyma BAC cnenyeT BeIAEIUTD
noctaHoBiieHre BAC Ne 16, mocranosienust [1nenyma BAC P® ot 6 utonst
2014 r. No 35 «O MmociaeacTBUsIX PacTOPKEHMS AOroBopa»?, oT 12 uross
2012 1. Ne 42 «O HEeKOTOPHBIX BOIIPOCAX Pa3pelleHusT CIIOPOB, CBSI3aHHBIX
C MOPYYUTETLCTBOM»>, OT 17 HOs1Opst 2011 1. Ne 73 «O6 oTHeIbHBIX BOIIPO-
cax IMpaKTUKM TIpUMEHeHUs mpaBwi ['paxkgaHckoro komekca Poccutickoit
Denepaliiy 0 JOroBOpe apeHabl»*, MH(GopMaLMoHHbIe ucbMa [Ipe3unnyma
BAC ot 11 auBaps 2002 r. Ne 66 «O630p HNpakTUKK pa3pelieHus: CIIOpPoB,
CBSI3aHHBIX C apeHI0i»°, oT 24 ceHTs16pst 2002 1. No 69 «O0630p nMpakTUKU pas-
PELIEHNS CIIOPOB, CBA3aHHBIX C JOTOBOPOM MeHBI»®, oT 30 okTsa6ps 2007 r.
No 120 «O0630p NMpakTUKKU MPUMEHEHUST apOUTPaKHBIMU CYIaMU ITOJOXEHU I
rinaBbl 24 I'paxnanckoro Konekca Poccuiickoit @eneparimm»’, ot 25 depas

C3 P®. 2002. Ne 30. Ct. 3012.
BectHuk BAC P®. 2014. Ne 8.
DKOHOMUKA U KU3Hb. 2012. No 34,
Bectauk BAC P®. 2012. Ne 1.
BectHuk BAC P®. 2002. Ne 3.
BectHuk BAC P®. 2003. Ne 1.
BectHuk BAC P®. 2008. Ne 1.
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2014 1. No 165 «O0630p cyneOHOM IMTPaKTUKH IO CITOPaM, CBSI3aHHBIM C IPH-
3HAHMEM JIOTOBOPOB HE3aKJIIOUEHHBIMU» .

B nepuon mearenbHocT BAC BeICHIUMU CYyIeOHBIMU WHCTAHLIUSIMU
OBLTM pa3pabOTaHBI U IMIPUHSTH COBMECTHBIC IIOCTAHOBJICHUS TT0 TOJIKOBA-
HUIO Y IIPUMEHEHMIO MHOTHUX ITOJIOKEHHUH IpaXkIaHCKOTO 3aKOHOIATEIhCTBA.
JlaHHBIE TTOCTAHOBIICHUS TAK3KE COXPAHSIIOT CHITY BITJIOTH 0 MX OTMeHBI BC
(cM., Harpumep, octaHoBieHue BC u BAC Ne 6/8, mocraHosienus [Tneny-
Ma BC u [Tnenyma BAC ot 8 okTsa6pst 1998 1. Ne 13/14 «O mpakTuke mpume-
HeHus ojtoxeHui I'paxmanckoro kogekca Poceniickoit denepaiiiu o mpo-
LIEHTaX 3a I0JIb30BAaHUE YYXKMMU IEHEXKHBIMU CPEACTBAMU», OT 4 1eKadpst
2000 1. Ne 33/14 «O HEKOTOPBIX BOTIPOCAX ITPAKTUKKA PACCMOTPEHUSI CITOPOB,
CBSI3aHHBIX ¢ oOpaleHreM Bekcenei»?, ot 29 ampenst 2010 1. Ne 10/22 «O He-
KOTOPBIX BOMPOCaX, BO3HUKAIOLINX B CYIEOHOM MpaKTUKe TP pa3pelieHun
CITIOPOB, CBSI3aHHBIX C 3aIIUTON IpaBa COOCTBEHHOCTH U IPYIMX BEIIHBIX
mpas»*, ot 26 mapra 2009 r. Ne 5/29 «O HEKOTOPBIX BOIIPOCAX, BOZHUKIIUX
B CBSI3M C BBEJICHHEM B JCICTBUE YACTU YeTBEPTOM [ paxkmaHCKOTo KomeKkca
Poccniickoit @enepanmm»’.

Cpenu nocraHoBneHuit BC 1o rpaxkpaHcKO-TpaBOBLIM BOIIpOCaM, Ipu-
HATHIX TTocJie yrpa3aHeHus BAC, Hanbosee comepkaTeTbHBIMA M 3HAYMMbI-
MM Ha MOMEHT HaIlMCaHUsI HACTOSIIIIETO KOMMEHTAPUS SIBJISIIOTCS IIOCTAHOB-
nerust BC No 25 u 7, a rakxe mocranosnerue BC ot 22 Hosiopst 2017 1. Ne 54
«O HEKOTOPBIX BOIpOCaX IMTPUMEHEHUST OOIINX MOJIOKEeHUI [ paxkIaHCKOTO
kozekca Poccuiickoit Demepariviv 06 00S13aTeNbCTBAX U UX UCTIOTHEHUM»C.

B 3aBepiiieHre paccMOTpeHMST BOIIPOCa O TOJIKOBAHUM U IIPUMEHEHUU
WCTOYHUKOB T'PAXIAHCKOTO TpaBa CJIEAYeT OTMETUTh, YTO CIIyCTS OoJjiee
yeM 4eTBepTh Beka cymectBoBaHMs KC ero mosHOMOYMS B 00J1acTi opu-
IIMAJIBHOTO TOJKOBAHMSI HOPMATUBHBIX aKTOB OBIIM 3HAYMTEIHHO PaCIII-
pPeHBI B CBSI3M ¢ TpuHSATHEM DenepallbHOrO0 KOHCTUTYIIMOHHOTO 3aKOHa
ot 28 nekadbpst 2016 r. Ne 11-DK3 «O BHecenun uzmeHenuii B Menepaib-
HBIT KOHCTUTYUMOHHBINM 3aKoH “O KoHctutyunmonHnom Cyne Poccuiickoit
®Denepanun”»’. B coorBeTcTBUM € 203. 5 cT. 79 MenepasbHOT0 KOHCTUTY-
moHHoro 3akoHa «O KoncrturyumonHom Cyne Poccmiickoit denepariim»
B pelakiiuu, AeiictBytomeil ¢ 29 nekadps 2016 r., opumanbHOE TOIKOBa-
Hue KC sBrsiercst o6s13amenvHbim HE TOJIBKO TOTAA, KOTJa HOPMaTUBHBIN
aKT MpU3HaH He cooTBeTcTBYIOMM KoHcturyuuu P®, Ho u Torma, Korma
Hecoomeemcmeus He evisieaero. B pesynbrate y KC mossBUI0Ch IpruOpUTET-

BectHuk BAC P®. 2014. Ne 4.
BectHuk BAC P®. 1998. No 11.
Bectauxk BAC P®. 2001. Ne 2.
Bectauk BAC P®. 2010. Ne 6.
BectHuk BAC P®. 2009. Ne 6.
BBC P®. 2017. Ne 1.
C3P®.2017.Ne 1. Cr. 2.
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Hoe 1o oTHoueHuto K BC moiHoMouue 1Mo ohuiiMaIbHOMY TOJKOBAHUIO
HOPMAaTUBHBIX aKTOB. DTO o3HauvaeT, yTo BC npu ¢opMupoBaHUU MpaBo-
BBIX MO3ULIMI 1 (DOPMYJIUPOBAHUU Pa3bsICHEHUI IO BOITPOCAM TOJTKOBaHUS
U IPUMEHEHUSI HOPMATUBHBIX AKTOB TOJIKEH YIYUTHIBATh PA3bsICHEHUS, JTaH-
nbie KC. ITpu pacxoxnenuu B TonkoBaHusx KC u BC (BAC) cynbl n0KHbBI
PYKOBOICTBOBAThCS TOJIKOBaHMEM, TaHHBIM KC.



lasa 3
FrPAXXOAHCKOE NMPABO
KAK HAYKA U YYEBHAA OUCUUNJTUHA

§ 1. Hayka rpaxxpaHckoro npaBa

IlonsATHe HAYKH rpaxkKIaHcKoro mpaea. Kak u nrob6as apyras Hayka, Ha-
yKa TpakIaHCKOTO MpaBa (IIMBWJINCTHKA, JOKTPUHA IPakIaHCKOTO IIpaBa)
3aHUMAaEeTCs U3yYeHUEM 3aKOHOMEPHOCTE, KOTOpbIE JIexKaT B OCHOBE SIBJIe-
HUI, 00pa3ylolrx ee mpeaMeT. be3 HaydyHOIT OCHOBBI TpaKIaHCKO-TTPaBO-
BOE€ PEryJIMpOBaHUE MPENCTABISIO Obl CO0O0I GeccucTeMHOE BO3IEICTBIE
Ha O0LIECTBEHHbIE OTHOIIEHUS, (POPMUPYEMOE IO BAUSIHUEM CITyJyailHbIX,
CYOBEKTHUBHBIX (DaKTOPOB U TTIOTOMY CIIOCOOHOE MTPUBECTH K HETMpeacKasy-
€MBbIM ITOCJIEACTBUSIM .

C omHOIT CTOPOHBI, HAYKA epancOaHcKo20 npasa TTIOHNMAETCS KakK desi-
MeAbHOCMb N0 NOAYHEHUI) HOBbIX 3HAHULL 8 cghepe 2pajicOancKoeo npasa. DToun
NESATEIbHOCTBIO 3aHUMAIOTCS YUeHbIE-LIMBUIMCTBI, paboTalouime, Kak npa-
BUJIO, B HAYYHO-UCCIIEA0BATENbCKUX U YUEOHBIX 3aBeieHUsIX. Pexxe HayKoit
MHTEPECYIOTCS MpaKTUYeCKre paboTHUKY, 0000IIalole B CBOMX Tpyaax
COOCTBEHHBI MPAKTUYECKUI OTBIT. Pe3yabTaThl HAyUHOM AeSITEIbHOCTH Ha-
XOIST OTPaXKeHUE B CTaThsIX, MOHOTpadUsIX, YIeOHMKAX IO TPakIaHCKOMY
npaBy, KOMMEHTapUsIX K I€MCTBYIOILIMM 3aKOHaM, a TakKe B KAHAMIATCKUX
M TOKTOPCKUX JUCCEPTALIMIX?.

K COXaJICHUIO, ITPU MPUHATHUU OTACJIbHBIX HOPMATUBHBIX AKTOB CTOALIME Y BJIAaCTU CU-

JIbl UMTHOPUPYIOT 110 J49aC 3JIEMEHTAPHBIC ITOJIOKEHMUSI, BLIpa60TaHHbIC HayKOﬁ TpaXaaHCKOro
npasa. 3910 NPUBOIUT K CEPLE3HBIM MU3ACPKKAM U TOPMO3UT PAa3BUTUC O6H_ICCTBa, KOTOpOMY

TIPUXOIUTCS TIPEOI0JIEBATh NCKYCCTBEHHO CO3MaHHbIC TIPETSITCTBUST M MCTIPABIISITH OLITMOKH.

2 VIMeHHO B AMccepTaIusiX, o Uiee, TOJDKHBI COAEPKaThCsl caMble TIepeIoBble 3HAHUS
10 TpakIaHCKOMY TipaBy. OTHAKO HayIHbI yPOBEHb MHOTHX TMCCEPTAIIMiA (0OCOOEHHO KaHI1 -
NATCKMX) SIBJISIETCST KpaitHe HU3KUM TIPY MTOCTOSTHHOM pocTe ux uncia. Tak, eciau B 50—60-¢ TT.
XX B. Bo BceM ObiBiieM CCCP zamuiiaiock B cpeaHem 30, B 70-e rr. — okoJio 60, B 80-¢ rr. —
okosio 70, B 90-e 1r. — okoJyio 80 KaHAMIATCKUX auccepTaluii B rom, To HaunHast ¢ 2000 r.
TOJBKO B Poccuu B rox 3amminaercs cBbiiie 200 KaHAMIATCKUX TUCCEPTALIN TTO rpaskIaHCKO-
My nipaBy (beros B. A. HHuBwinctnueckue muccepraumu (1814—2003). M., 2005). Bpouewm,
LIMBUJIMCTHKA IO TAHHOMY TTOKAa3aTeTo OTCTAET OT APYTUX IOPUINYECKUX HayK.
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Kak nmoxaspiBaloT MHOTOJIETHHUE HAaOIIONESHUSI, IOYTH BCe Haubosee sip-
KHe U ITy0oKue paboThl, OCTABUBLIKE CJIe/ B IMBUJIUCTUKE, ObUIU CO3IaHbI
OTHOCUTEIIBHO MOJIOABIMH YUCHBIMHU.

C Ipyroii CTOPOHBI, HAyKa epaicdanckoeo npasa TIOHUMAETCS KakK co-
BOKYNHOCMb 3HAHULL, NeXHCAUUX 8 OCHOBE 2PANCOAHCKO020 NPABA KAK OMmpacau
npaea u cucmembvl epaicoanckozo 3axkorodamenvcmea. Kak U3BecTHO, Ha-
yrHas ¢ XVII B. 00beM HaydyHbIX 3HAHUIT yIBaMBaeTCsl MPUMEPHO KaXKIble
15—20 neT. B 001IecTBEHHBIX HayKaX, K YUCITY KOTOPBIX OTHOCUTCS U LI~
BWINCTHKA, POCT 00beMa HayYHBIX 3HAHUI UIET HEe CTOJIb CTPEMUTEIIBHO.
31ech MOYTU He ObIBAET PEBOJIOLIMOHHBIX MIEPUOIOB, XapaKTePU3YIOIIUXCS
PEIINTETBEHOM CMEHOM IIPUHIIMIIOB Y METOIOB ITPAaBOBOTO PETYJIMPOBAHMS '
IIpaBo BoOOIIIE U IpaxkIaHCKOE B YACTHOCTU XapaKTepU3yeTCs U3BECTHBIM
KoHcepBatu3MoM. [locieaHuit CBOMCTBEH 1 HayKe IpakIaHCKOIo Mpasa,
BCeraa cTpeMmsleiics, HalpruMep, TIPUCIOCOOUTh CTapble IOPUANIYCCKUE
KOHCTPYKLIMU TIOJl HOBbIE HYKIIbI U JIUIIb IIPU HEBO3MOXHOCTH 3TOTO TIpei-
Jlararoleil HoBble MpaBoOBbIe pELIEHUSI.

Tem He MeHee K HACTOSIIIEMY BPeMEHM HAyKOI TpakIaHCKOTO IIpaBa
HaKOIUJIeH 000N Oarax 3HaHWI, KOTOPBIH, K COXKaJeHUI0, He BCeraa Boc-
TpebyeTcst 3aKOHOoAaTeeM U TTPaKTUKOM.

Hayka rpaxxpaHckoro mnpasa sIBJsIETCSI OOHOI U3 OTpacieil 1opuan-
YecKOoil HayKM (IIpaBOBEICHMUS, IOPUCIIPYACHIINN). biraromapst rmaBHBIM
00pa3oM cCBOEMY MPEeaAMETY IIUBUIMCTHUKA BBIIEISICTCS Cpeau IPYTUX I0pU-
JUYECKUX HayK CBOEH JIOTHYHOCTHIO, OTTOUEHHOCThIO IOPUANYESCKUX KOH-
CTPYKIIMI U X HauOOJIbIlIel YHUBEPCAIbHOCTHI0. MHOTHE BhIpaOOTaHHBIE
HayKo¥ TpaX1IaHCKOTO MpaBa MoJIoxKeHusl (HarprumMep, MpaBoCIOCOOHOCTD,
IIOTOBOP, MCKOBAsI JABHOCTh I MHOTHE APYTHE) IIPUOOPETN XapaKTep o0IIe-
OTpacJIeBBIX KATETOPHii, a COBpeMEHHas TEOPUSI IIpaBa BO MHOT'OM CO3aHa
YCUJIUSIMU YYEHBIX-IUBUJIMCTOB.

OCHOBHBIMU yeaamu HAYKU epajic0ancKoeo npasa SIBISIIOTCS pa3paboTka
¥ TeOpeTUIeCcKasi CUCTeMaTH3alldsl O00ObeKTUBHBIX 3HAHUM O TPaXKIaHCKOM
IpaBe, BCKPBITHE 3aKOHOMEPHOCTEH I'paxkIaHCKO-TIPABOBOTO PEryInpoOBa-
HUSI, @ TAaKKe BhIpaOOTKA Ha 3TOI OCHOBE HAYYHO OOOCHOBAaHHBIX PEKOMEH-
JIALIUIi 10 €ro COBEePIIEHCTBOBAHUIO.

st MOCTUKEeHUS JaHHBIX LIeJIei MUBWINCTUKON PEIIAIOTCS credyruiie
3ada4u:

OCYIIIECTBIISIOTCS] CUCTEMAaTU3aIUsI 3HAHUI O IpaxkIaHCKOM IIpaBe, BbI-
paboTKa M KiaccuduKalms OCHOBHBIX IPaXXIaHCKO-TIPABOBBIX MOHSITUI
W IOPUINIECKIX KOHCTPYKIINIA,

' CkazaHHOe He O3HayaeT, YTO B HAYKE I'pa>X1aHCKOIo IpaBa COBCEM HE ObIBaeT po-
PBIBOB BIepe/l UJIA PE3KOIl CMEHBI OPUEHTUPOB, KOTOPbIE O0OBIYHO CICOYIOT 3a UBSMEHCHUAMUN
B OOLIIECTBEHHOM YCTpPOWiCTBE. OnHaKo B 11eJIOM /151 Hee XapaKTEPHO IMOCTEIIEHHOE MOCTYIIa-
TEJIBHOE Pa3BUTHE C OTAEJIbHBIMU NIEPUOJIAMU MOIBEMOB U MAACHUIA.
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U3Yy4aroTCsd HOPMBI JEVCTBYIOIIETO IPaXKIAHCKOTO MpaBa U CUCTEMA €T0
WCTOYHUKOB, OOBSICHSIIOTCSI UX COAEPKAHUE U COOTHOIIEHUE C APYTUMU
HOpPMaMU U UICTOYHUKAMHU ITPABOBOTO PETYIMPOBAHNUS,

BBISIBJISIOTCS 001IMIE€ 3aKOHOMEPHOCTH, JieXKalllle B OCHOBE IPaXIaHCKO-
MPAaBOBOIO PEryJIUPOBAHUS, a TAKXKE OCOOEHHOCTH, CBOMCTBEHHbBIE OTAE/b-
HBIM MHCTUTYTaM ¥ WHBIM CTPYKTYPHBIM MOAPA3IEICHUAM IPakIaHCKOTO
pasa;

00HapyXMBAIOTCS MIPOTUBOPEUMS U TTPOOEJIbI B IEUCTBYIOIIEM 3aKOHO-
JIaTeNIbCTBE, HepaboTatole U Hea(eKTUBHBIE HOPMbBI U UHBIE HEMOCTATKN
TPaXIaHCKO-IIPABOBOTO PETYJIMPOBAHUS;

BBIPA0ATHIBAIOTCS IIPEUIOKEHUS IO COBEPIICHCTBOBAHUIO TPAKIaHCKO-
TIPaBOBOI0 PETYJIMPOBAHUA U IPOTHO3UPYIOTCS NEPCIIEKTUBEI €TI0 Pa3BUTUS.

IIpenmer Hayku rpaxaaHckoro mpasa. [IpeameT 110001 HayKu 00pas3yroT
u3yyaeMble ero siBjaeHMs1. Hayka rpaxkpaHckoro mpaBa u3ydaeT IIMPOKUI
KPYT 4BJIECHUM, TaK WIW WHAYE CBA3AHHBIX C TPAXIAHCKO-TIPABOBBIM PEry-
JINPOBAHUEM.

IIpexne Bcero €1 U3yyaroTcsl T€ o0ujecmeerHbie OMHOUIeHUs, KOMopble
Pe2YAUPYIOMCSL HOPMAMU 2PANCOAHCK020 Npasd, T.e. TIPEIMET CaMOTO TPaXk-
JaHckoro npasa. OnpeneseHue Kpyra UMYyIIECTBEHHBIX, TUYHBIX HEUMY-
LLIECTBEHHBIX U OPTAaHU3ALMOHHBIX OTHOILEHUI, KOTOPBIE JOJIKHBI PETYJIU -
pOBaThCs IpaxkAaHCKKUM MPABOM, BBISIBJIEHUE Y HUX TaKUX YepT, Oaromaps
KOTOPBIM OHU MOTYT ObITh YPETYJIMPOBAHbI UMEHHO I'pak1aHCKO-TTPaBOBbI-
MU METOIAMU, OTTPAHUYEHUE UX OT OTHOUIEHUM, PETYJIMPYEMBIX HOPMAMU
CMEXXHBIX OTpacyeil mpaBa (3eMeTbHBIM, TPYIOBBIM, HAJIOTOBBIM U TTPOY. ), —
3TU U MHOTHE APYTHE BOIIPOCHI U3y4YalOTCs HAYKOM IpaXkIaHCKOTrOo IpaBa.

W3yuas naHHbIe BOIPOCHI, HayKa I'paXkIaHCKOTO MpaBa Mpu3BaHa, B KO-
HEYHOM CYETE, YKA3aTh 3aKOHOIATEIIIO ONITUMAJIbHbIE TTPEAEbI TPAaKIaHCKO-
MPaBOBOTO PETYJIUPOBAHUS, T. €. ONPEACIUTS LIeJIeCO00Pa3HOCTh 00ICUeHUS
B (hopMy rpaxiaHCKUX TPAaBOOTHOLIEHUI KOHKPETHBIX OOLIECTBEHHbIX OT-
HomieHuil. [Tpu 3TOM LUBUIMCTUKA HE MOAMEHSIET COOOI Ipyrrue HayKH,
B YACTHOCTUA 9KOHOMMUKY, COLIMOJIOTUIO, 3CTETUKY U TIPOY., HO UCIIOJIB3YET
BbIpaOOTaHHbBIC UMY 3HAHUS IJIS1 PEIlleHUs] COOCTBEHHBIX 3aaay.

Hanee, mpenMeToOM HayKU IPaXIaHCKOTO MpaBa SIBJISIOTCS HOPMbl 2padic-
0ancK0eo npasa Kak OCHOBHOW MHCTPYMEHT TPaXIaHCKO-TIPABOBOTO PETyM-
poBaHus. Hayka nsyyaeT cuctemy rpak1aHCKO-IpaBOBbIX HOPM, €IMHCTBO
u muddepeHIIMALINIO TPaXkIaHCKOTO IIpaBa Ha OTASIbHBIC TTOAOTPACIH, MH-
CTUTYTBI U UHBIE CTPYKTYPHBIE 00pPa30BaHUsI, COOTHOLIEHUE TPAXKIAHCKOTO
npasa ¢ MHBIMUM OTPACJISIMU TIpaBa, COAEPXKAHUE OTAEIbHBIX IPAXIAHCKO-
MPaBOBBIX HOPM M MHOTHME JIPYTM€ BOIIPOCHI, CBA3AHHBIE C IPaXKTaHCKUM
MPaBOM KaK OTpacJblo rpasa. [1pu aToM 3amavya HUBUIMCTUKYA — HE TOJBKO
MO3HAHUE CJIOXKUBIIEHCS CUCTEMBI TPAXKIAHCKOTO TIpaBa, HO M BbIpabOTKa
PEKOMEHIALNI 110 €€ TOCTENIEHHOMY COBEPILIEHCTBOBAHUIO.

ITockonbKy HOPMBI TPakIaHCKOTO MpaBa CoAePKaTCs B pa3IMUHbBIX UC-
TOYHUKAX — U TPEXKIE BCETO B 3aKOHOIATEIBCTBE — MPEAMETOM HAYKU
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IpaxkIaHCKOTro MpaBa SIBJSETCS] CUCTeMa 3TUX UCTOUHUKOB. Cucmema epaic-
0aHcK020 3aK0HO00amenbcmea He SIBIISIETCS CIeMKOM CUCTeMbI TPak1aHCKOTO
MpaBa KaK OTpac/Iyv MpaBa, XOTs ¥ COBMAIAET C HEll B CBOMX OCHOBHBIX Yep-
tax. [Ipy u3ydyeHnn rpak1aHCKOTrO 3aKOHOIATEIbCTBA HayKa IPaskIaHCKOTO
npaBa MCClenyeT uepapXxuueckuii, orpaciaeBoii U heaepaTUBHbINA aCTEKThI
(cpe3sI) ero CUCTeMBI U TIpeyIaracT IyTH ee COBEPIICHCTBOBAHMUS.

Hayxka rpaxkmaHCKOTo IpaBa UCCIICIYCT NPaKmuKy npuUMeHeHus epaicoaH-
CKO-Npasosbix HopmM CyTaMu U IPYTUMU TIPaBOIIPUMEHUTEIEHBIMHA OpraHa-
Mu. IMEHHO B X0/I¢ TTPaKTHUeCKOTO TPUMEHEHMST BBISIBIISIIOTCST HEIOCTATKU
M TIpO0OEIBI B TPAKIaHCKO-TIPABOBOM peryarpoBaHuu. Kpome Toro, Hepemko
IO BIUSIHUEM Pa3INIHbIX CYObEKTUBHBIX (PaKTOPOB HEKOTOPHIE TIPABOBBIC
HOPMBI Ha MPAKTUKE MPUMEHSIOTCS HeMPaBUIbHO, B IIPOTUBOPEUYUH C UX
WCTUHHBIM cMbIciioM. Elle 00abIIMii ypoH mpaBonopsiaKy HAaHOCUT U301-
paTesibHOE MPpaBONPUMEHEHME, KOraa CoaepXXaHe OMHUX U TeX XKe HOPM
TOJKYETCSI B CXOMHBIX CUTYaLUSIX OMHUM U T€M IMPaBOMPUMEHUTEIEM T0-
pazHoOMY.

IToaToMy ydeHbIe Bceraa JOKHBI OBITh B Kypce TOro, Kak IpaBOBbIE
HOPMBI IIPUMEHSIOTCS Ha TIpaKTHKe. DTO JaeT UM He TOJIBKO TepBUIHBIN
SMIUPUIECKUI MaTEPUAJI IJIs1 UCCIIEOBAHUI U BHIPAOOTKY pPeKOMEH Al
10 COBEPIIIEHCTBOBAHUIO TPAKIAHCKOTO 3aKOHOIATEIbCTBA U ITPAKTUKU €TO
MMPUMEHEHNSI, HO U BO3MOXHOCTD BBISIBIISITh HEMOCTATKU ITPAKTUKH, ITOKA-
3BIBATh €€ IIPOTUBOPCUMBOCTbD.

KoneuHo, BeIpabaThiBaeMble HAYKOIM ITPEIUTOXKEHIS M PEKOMEHIAINHI He
SIBJISTIOTCST 00S13aTEIBHBIMU [UTSI TIPAKTUKY U HEPEAKO IMPOCTO UTHOPUPYIOTCS
nocaenHeit. OmHaKO B KOHEYHOM cYeTe OOJBIIMHCTBO ACHCTBUTEIBHO Ha-
YYHBIX peKOMEHAAIMI IMOCTETIEHHO BOILJIOIIAETCS B IPAKTUKY.

IIpenmeToM HayKu Ipa’kIaHCKOIO IpaBa SIBJSIETCS He TOJBbKO OTeye-
CTBEHHOE, HO U 3apybedcHoe epaxcianckoe npaso. Poccuiickoe rpaxxaaHcKoe
MPaBo CBOUMU MCTOKAMU, CUCTEMOI MOCTPOSHUSI UHCTUTYTOB, OCHOBHBIMU
MPaBOBBIMU KOHCTPYKITUSIMU U T.TI. HEPA3PhIBHO CBSI3aHO C 3apyOeKHBIM,
MpexX/e BCero eBporneickum (B 0COOEHHOCTU TePMaHCKUM) TPakKIaHCKUM
3aKOHOMATEIbCTBOM. MHOTHE MPOOJIeMBbI, B HACTOSIIIEe BpeMsl 00CykKnaeMbie
B POCCUIICKOM IIMBWJINCTUKE, TABHO U NETATHHO MCCIIETOBAHBI 3apyOesKHbI-
MM yYeHBIMU. MI3BeCcTHAsI OTCTAIOCTh OTEYECTBEHHOM HAyKM OT 3aIlagHOM
TOKTPUHBI OOBSICHSICTCST HEPa3BUTOCTHIO TOBAPHO-ICHEKHBIX OTHOIICHUM
", KaK CJICACTBUE, IUTMTEIbHOM HEBOCTPEOOBAHHOCTHIO COOTBETCTBYIOIINX
WHCTUTYTOB U I0PUANIECKUX KOHCTPYKIIHIA.

Poccuiickoe rpaxkmaHcKoe 3aKOHOIATEIBCTBO 3aMMCTBOBAJIO B UYTh M3-
MEHEHHOM BHUIE MHOTME IPAaBOBbIe KOHCTPYKIIMHU U3 3aMMaTHOM IIUBIIM-
CTUKHU (HampuMep, JOTOBOPHI JOBEPUTEIBHOTO YIIPaBICHUS MUMYILECTBOM,
KOMMEPUECKOI KOHIIECCUU, areHTUpoBaHus ). M3yyeHue 3apy0esKHOro rpax-
JAHCKOTO MpaBa CTAHOBUTCS elle 0ojiee aKTyaJIbHbIM, IIOCKOJIbKY MHOTHE
MpaBOBbIE MPOOJIEMBI, BOSHUKAIOLINE ITPY MPUMEHEHN Y HOBBIX JIJIST POCCHIA-
CKOTO ITpaBa MHCTUTYTOB, TABHO CTAJIM IIPUBBIYHBIM SIBJICHUEM 32 PYOEXKOM.
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[Ipu 3aMMCTBOBaHMM MHOCTPAHHOTO OIbITa HayKa rpaXkIaHCKOTro IpaBa
MpuU3BaHa MoJACKa3aTh 3aKOHOIATE/II0, HACKOJIbKO 1IeJ1eCO00pa3Ho, a opoi
U BO3MOXHO JIM BOOOIIIE TTIEPEHOCUTh B OTEUECTBEHHOE TTPaBO 3apyOesKHbIN
onbIT. Tak, HeNmpoayMaHHbIE MONBITKY BHEAPUTD B OTEUECTBEHHOE 3aKOHO-
JATEIbCTBO HEKOTOPBIE UYKIbIC €My KOHCTPYKIIUY U3 aHTJI0-aMEePUKAHCKOTO
mpaBa (HarpuMmep, KOHCTPYKIIMIO JOBEPUTEIbHOI COOCTBEHHOCTH ) HUKAKOM
I10JIb3bl €MY He IIPUHECIIH.

BaxxHocTh u3ydyeHuUst 3apy0eKHOIro rpaxIaHCKOIo IIpaBa OIpeaeisier-
Csl ¥ TEMU MHTErPalMOHHBIMU IIPOLIECCAMU, KOTOpbIe UayT B Mupe. [1po-
HWCXOIUT OBICTPOE COMMKEHNE pa3HbIX ITPABOBBIX CHCTEM, TTOSIBIISIETCS BCe
00JIbIIIe MEXKIYHAPOXHBIX KOHBEHIINH, TTOJIOKEHUS KOTOPBIX YIUTHIBAIOTCS
BO BHYTPEHHEM 3aKOHOIATENILCTBE U T. 1. Hayka rpaXmaHcKoro mpasa J0JK-
Ha M3y4JaTh BCe 3TU SIBJICHUS U CITOCOOCTBOBATH YHU(MUKAIINN POCCUICKOTO
1 3apy0ekHOTO TPaKIaHCKOTO TpaBa.

HaxkoHel1, Hayka rpaxkIaHCKOTO TIpaBa U3y4daeT UCIOPUI0 CIAH08ACHUS
u meHoeHyuu pazgumus epaxcoanckoeo npasa. I1paBUIbHO MTOHITh MHOTHUE
MPaBOBbIE HOPMbI, @ MHOIA U 1LI€JIbIe MHCTUTYThl MOXHO JIMILb Y3HAB UX
MPOUCXOXICHUE, 1IeJIM YCTAHOBJICHUS U UX reHe3uc. Hanmpumep, oObsc-
HMTb HaJIMYKE B ICCTBYIOIIEM aBTOPCKOM 3aKOHOIATEIbCTBE IIpaBa aBToOpa
MY3bIKaJbHOI'O IPOU3BEIECHMS, UCIIOIb30BAHHOTO B KWHO(MMIbME, Ha 10~
JIy4eHHe CTIeMaIbHOIO BO3ZHATPAXKICHMS 3a KaXI0e MyOJIMIHOe MCITON-
HeHue JaHHOoro KuHodwibMa (1. 3 ct. 1263 I'K) (mpu ToM, 4TO Hapsiay coO
CLIEHAPUCTOM U PEXKICCEPOM-IIOCTAHOBIIMKOM OH MMEET IIPaBO Ha BO3HA-
rpaxneHue Kak OOQUH U3 COaBTOPOB KUHOMUIbMA) MOXHO JIMILD 3arIsSHYB
B mcTopuio. JlaHHAS HOpMa ITOSIBUJIACH B 3TIOXY ITepeXxoaa OT HEMOTO K 3BY-
KOBOMY KMHO, KOT/Ia OTIaJla HEOOXOIMMOCTh B HEITOCPEACTBEHHOM (9acTo
OPUTUHAIBHOM) MY3bIKAJIBHOM COIIPOBOXICHUN MCIIOJTHEHUST (DMITBMOB.
HMMeHHO Torza 3a aBTOpaMU TeX MY3bIKaJIbHBIX IIPOM3BEICHIUI, KOTOPHIE
3ByYar B (huiibMe, ObUIO TTPHU3HAHO MPAaBO Ha 0c000e BO3HArpaXaeHue 3a
Kaxoe MmyoIMYHOe UCTIOJTHEHHE X TTPOU3BEICHUIT, KOTOPOE B HACTOsIIIIEe
BpeMsI He UMEET I10J1 COO0I HUKAKMX 3KOHOMUYECKMX OCHOBAaHMI1, HO CO-
XpaHsIeTCs 110 TPAIUIIUU.

Cynb0bl pa3HbIX IPaXkIaHCKO-IIPaBOBBIX HOPM He coBmagaloT. OaHu
M3 HUX, BOBHUKHYB B INIyOOKOI APEBHOCTH, HOCTATOYHO 3G (HEKTUBHO
JEMCTBYIOT B HACTOsIIIIEe BPEMsI; Apyrue, BOZHUKHYB IIPU OIpeaee HHbIX
00CTOSITENbCTBAX, IPOAOJIKAIOT CYLIECTBOBATh, HO 00CIYKMBAIOT ceituac
COBCEM HMHBIE TOTPEOHOCTU; TPEThU, MOSIBUBIIKUCH KaK OTKJIMK Ha 37100y
JIHSI, OTMUPAIOT, KAK TOJbKO B HUX OTIIAjIa HEOOXOAMMOCTD. 3aJa4ya HayKu
rpaXkIaHCKOTO IIpaBa — OTHIEJSITh 3¢pHa OT IJIeBEJl, OTCTANBaTh IIPOBE-
pPEHHBIC BpeMEHEM ITOAXOIHI K TPaXkIaHCKO-TIPABOBOMY PETYINPOBAHHUIO,
BBIpAa0ATHIBaTh HAYYHBIC N 0OOCHOBAHHBIC IIPEICTABICHMS O TIEPCIIEKTH -
BaxX pa3BUTHS TPaKIaHCKOTO IpaBa M 3aKOHOoIaTebcTBAa. OCHOBOM IS
ATOrO CIYXUT M3y4YeHHe MOTpeOHOCTeN IpaxkaaHcKoro obopora, popm
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00BEIMHEHUST YCUITUI €r0 YYaCTHUKOB, HOBBIX OOBEKTOB IPAXXKIaHCKUX
npas U T.11.!

MeTom0J10rHs1 HAYKH IPazKIAHCKOTO pasa. PellieHure 3anay, CTOSIIMX Mepes
HayKOI rpakIaHCKOTro MpaBa, BO3MOXKHO JIUIIb B TOM CJIy4ae, €ClId UCCIIEN0-
BaHUsI OMUPAIOTCSI HA COBPEMEHHbIE Memodsl Hayunoeo noznanus. Tlox HUMu
TIOHUMAIOTCSI Me npUembl U cnocobbl, KOMopble UCNOAb3YIOMCS YHeHbIMU NPU U3-
YueHuu npedmema Hayku epadicoanckoeo npaga. CoOCTBEHHO, OOTBITUHCTBOM
9TUX METOIOB JOJDKHBI BJIAAETh W I0PUCTHI-TIPAKTUKU. DTO OCO3HAETCS HE
cpasy 1 He BceMu. B uacTHOCTH, HEKOTOpBIE JINTIA, TAIEKNe OT OPUINIECKON
npoeccun, 1a v OTAEIbHbIE IOPUCTHI MOJIATAIOT, YTO IS YCIIEITHON PaboThI
IOPUCTY JTOCTaTOYHO 3HATh OCHOBHBIE 3aKOHBI M UMETh HEOOXOIMMBIE CBSI3H,
YTOOBI pemiath mpobaeMbl. K coxaneHnio, M3BeCTHAsT 101 UCTUHBI B 3TOM
€CTb, TTOCKOJIbKY J0 TIOCTPOEHMS TTPABOBOT0O FOCYIapCTBa HaM ellie JaJiekKo.

Hacrosimuii ropuct-npodeccroHan — 3T0 He TOJIbKO U IaXKe HE CTONb-
KO 3HATOK MPaBOBbIX HOPM, CKOJIbKO Y€JIOBEK, CIIOCOOHBIN MPaBUIBHO MO-
HSITh BOZHUKIIYIO MIPABOBYIO MPOOJIEMY U MTPEIJIOXKUTH ONTUMANIbHbIE TTyTH
ee paspelleHusi. DTO HepelKo TpedyeT TBOPUECKOTo MoaXoaa K CUTyalluu
U BJIaJIeHUST HABbIKAMU HAyYHOTO MO3HAHUS TIPABOBBIX SIBICHUIA.

MeTonbl HAyYHOTO TTO3HAHUST OOBIYHO TIOAPA3EISIOTCSI Ha O0IIeHAYY-
HblE ¥ YaCTHOHayuHble. JlaHHOe NefieHrne BO MHOTOM YCJIOBHO, ITOCKOJIbKY
OCHOBAHO Ha CTETMEHU PACTIPOCTPAHEHHOCTU METOIOB MCCIIEIOBAHUSI.

K obwenayunoim oTHOCSITCSI METOBI, TIPUMEHSIEMbIE B (hr10cobrU 1 BO-
00111e BO BCEX OOIIECTBEHHBIX HAyKaX, — MUANEKTUIECKUI, UCTOPUUECKUIA,
(bopMarbHO-TTOTHYECKMI (aHATN3, CUHTE3, WHIYKIINS, TEAyKIIUSI U 1p.),
CHCTEMHO-CTPYKTYPHBIN, (DYyHKIIMOHAIBHBIN, CTATUCTUYECKUIA, COITNOJIO-
TUYECKUIA U JIp.

YacmnonayuHvimu CIUTAIOTCST METO/IBI, IPUMEHSIEMbIE B OCHOBHOM TIPU
HCCIIE0BAaHUY MTPABOBBIX SIBJICHUIA: JOTMAaTUUYECKOTO aHau3a (TOJKOBaHKE
MPABOBBIX HOPM U IOPUAMYECKUX KOHCTPYKIIUIA), KOMITJIEKCHOTO MOIX01a
K U3y4aeMbIM SIBJIEHUSIM, CPDABHUTEIBHOTO MTPABOBEACHUS U JIP.

§ 2. [paxpaHcKoe NpaBo Kak yuye6Hasa AucumnianHa

3amaun rpakIaHCKOro NMpaBa KaK y4eOHO# TUCIMILIMHBL. YJYeOHasT TUCIIN-
mHa « paxkIaHCcKoe TTPaBo» SIBIISIETCS OJHOM 13 0a30BbIX, YNTAEMBIX B IOpHU-
I9ecKrx By3aX. [1o cIOXKHOCTH M MHOTOOOpPAa3MIo N3ydaeMOTo MaTepuaia,
00BeMY BHIICIIIEMBIX Ha Hee YacoB M, TJIaBHOE, T10 CBOCH 3HAUMMOCTH B hop-
MMPOBAaHUU Y CTYACHTOB IOPUANIECKOTO MBIIIUICHUST JaHHAST TUCLIMIUIMHA
3HAYUTEIBHO IPEBOCXOIUT OCTAbHEBIC M3y9aeMble CTYAeHTaMM KYPCHI.

' TIpodeccopom A. I'. KaparneToBbiM cHOopMyTUpOBAHBI NeCITh MPUHIIUIIOB TIPOBE-
NEHUST JTIOOOTO IMBUIMCTUIECKOTO MCCIIEIOBAHUS, C OOJBIIMHCTBOM M3 KOTOPBIX CIIEIyeT
cornacutbesi. Cm.: Kapanemos A. I. PacTopXeHWe HapylIeHHOTO I0roBopa B POCCUICKOM
U 3apyoexxHom npase. M., 2007. C. 10—41.
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TpanuIIMoOHHO OCHOBHBIM npedmemom epajicoanckoeo npasa Kax y4eoHoll
ducyunaunsl CIUTACTCS TPAKTAHCKOE MPaBO KaK OTPACIIb IpaBa U OTpacib 3a-
KOHO/aTenbcTBa. be3ycnoBHO, B X0/1e 00y4YeHUsI CTYIEHTHI JOKHBI HE TOJTb-
KO TIOJTYYUTb MPEICTaBICHUE O COAEPKAHUU BCEX MHCTUTYTOB IPaXkIaHCKOTO
MpaBa, HO ¥ yCBOUTH 6a30BbIe HOPMBI M BaxKHEIIMe TpaBuIIa AeHCTBYIOLIETO
rpaXIaHCKOTO 3aKoHoAaTenbcTBa. [10aTOMY Kak B yueOHOII iutepaType, Tak
U Ha JIEKIIMSX ¥ TIPAKTUIECKUX 3aHSTUSIX OCBEIIAIOTCST OCHOBBI TPAXKIAHCKO-
MPaBOBOTO PETYIUPOBAHUS.

OpHako 3HaTh B COBEPIIEHCTBE BECh MTPABOBON MAaCCUB IPakJIaHCKO-
MPaBOBBIX HOPM HEBO3MOXHO. K TOMYy e B OTHEIbHBIX CBOMX YACTIX OH
TTO/IBEPKEH YaCThIM U3MEHEHUSIM, YCIIEIUTh 32 KOTOPBIMU TOXE HETIPOCTO.
B cBsi3u ¢ 3TUM 3amaveil 00yueHUS rpakIaHCKOMY TIpaBy SIBJISIETCST HE 3a-
YYUBaHUE TPAKIAHCKO-TTPABOBBIX HOPM, a BRIPAOOTKA Y CTYJAEHTOB HABBIKOB
CaMOCTOSITENIbHOU pabOoThI C TPABOBBIM MAaTEPUAIOM U TTIOHUMAHUSI JIOTUKHU
TPaXIaHCKO-TIPAaBOBOTO PETyIUPOBAHMS.

IMocnenHee BO3MOXHO, €CJII OCHOBHOM aKIIEHT B OOYYE€HUU AeaeTcs Ha
U3YYEHUU PE3yIbTaTOB, JOCTUTHYTHIX HAYKON rpaskIaHCKOro nmpasa. MHbIMU
CJIOBaMU, CTYJICHTHI, — a B Oy/ylieM MPaKTUKYIOIIKE IOPUCTbI, — JIUIIIb TOT-
Jla CMOTYT CBOOOTHO OPUEHTUPOBATHCS B EMCTBYIONIEM 3aKOHOIATEILCTRE,
KOT/Ia YCBOSIT OHSITUS, TPUHLIMIIBI, IPABOBbIE KOHCTPYKIIMW, KOHIEIIINH,
TEOPUHU U T.TI., BIPAOOTaHbIe HAYKO TpaxnaHckoro npasa. fOpuct, Bia-
JCIOIINI STUMU 3HAHUSIMU, 3a11ac KOTOPBIX, KOHEYHO, JOJDKEH MOCTOSIHHO
TIOTIOJTHSATHCS, HE OyIEeT CTPAITUThCS TIEPEMEH B 3aKOHOIATETbCTBE, TaK KaK
CMoco6eH uX OBICTPO OCBOUTH U MPaBUIBLHO MTPUMEHSTH Ha MpakTuke. [1o-
3TOMY OOJIBIIIYIO OIIUOKY COBEPIIAIOT T€ CTYAEHTHI, KOTOPHIE B MPOLIECCE
00y4yeHUs TIpeHeOperaT 3TUMU 3HAHUSMU, CUYUTAsI UX OTOPBAHHBIMU OT
TPAKTUKMU.

BaxxHoit 3amaueil rpaxkaaHCKOro mpaBa Kak Y4eOHOW TUCIUTIIUHBI SIB-
JIsIeTcsl, Aajiee, MPUBUTUE CTYIEHTAM HaBbIKOB IMPABOMPUMEHEHUS. DTO
0COOEHHO BaXHO ceifyac, KOraa MHOTUE CTYICHTbI, B TOM YMCJIe THEBHBIX
OTHEeJIEHUI, coueTaloT yuedy B By3e ¢ paboToii mo npoduiio oyayiiei cre-
uuraabHocTu!. Korma Ha JTIeKIMsIX TOBOPUTCS OHO, a Ha TTPAKTUKE CTYIEHTHI
CTaJIKUBAIOTCSI COBCEM C APYTMM, 3TO MPUBOAUT K MPABOBOMY HUTWIIA3MY
U TIOJpbIBAeT MHTepec K o0yuyeHuto. [ToaTomy mpernonaBaTesnio Bceraa Hyx-
HO aHAJIM3UPOBATh MPOOJIEMbI, BO3HUKAIOIINE Ha MTPAKTUKE, BCKPHIBATH €€
MpoTUBOpeurs U HenmocTatku. Ceifuac, Korjaa peleHust MHOTUX CYI0B UMe-
J0TCSI B TIPaBOBBIX 0a3ax W IOCTYMHBI ISl U3YYEHMUsI, HE3HaHUe MPaKTUKHU
€/1Ba JI1 MOXET ObITh U3BUHUTETbHBIM.

B xoze mpakTUuecKux 3aHITUN CTYIEHTHI JOJKHBI HAYYUTHCSI CAMOCTOSI-
TEJIbHO MPUMEHSITh MIPABOBbIE HOPMBI K PA3TMYHBIM KU3HEHHBIM CUTYALIVSIM.

' EmBa JiM cliedyeT ycTpauBaThCsl Ha pabOTy paHee OKOHYaHMUsSI TPEThEro Kypca, IMo-

CKOJIbKY UMEHHO Ha BTOPOM M TPEThEM Kypcax CTYAEHTHI MOJIy4aloT 0a30Bble 3HAHMS 10
CIIELMAIbHOCTH; paHee 3TOro Cpoka paboTa, 6e3yCII0BHO, MellaeT yuebe.
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J1J151 3TOTO CYILECTBYIOT IIPAKTUKYMBI, COIePIKAIe Ka3yChl, OCHOBAaHHbBIE, KaK
MPaBUJIO, Ha PealibHbIX CYIeOHBIX M MHBIX Aenax'. Pelirast 31 Ka3ychl B Kaue-
CTBE IOMAIIHET0 3alaHusI ¥ 00CYKasi pEIeHMsI B ayAMTOPUU, CTYICHThI y4aTCst
OPUEHTHUPOBATHCS B 3aKOHOIATEIHCTBE, 0OOCHOBBIBATH CBOIO ITO3ULIUIO I10 AEIY,
MapypOBaTh APTYMEHThI IIPOTUBOIIOIOKHON CTOPOHbI U T.II., T.€. TOTOBSITCS
K TOMY, YeM IIPEACTOUT B OyIyIeM 3aHUMAThCS OOJIBIIMHCTBY 13 HUX. [loaToMy
€J1Ba JI TIPAaBUJIHHO MTOCTYTIAIOT B TEX BY3aX, TIe MPAKTUUECKUE 3aHSTHSI TTPEBpa-
0T B TIONOOME ITKOJIbHBIX YPOKOB, Ha KOTOPBIX CTYJIEHTHI HE PEllIaloT 3a/1au,
a MepecKa3bIBalOT YCIIBIIIAHHOE Ha JIEKIIMSIX UM TTPOYMTAaHHOE B YYEOHMKE.

DddexTuBHOI (HOPMOIT MPAKTUYECKOTO 00yUEHUS SIBISIIOTCS IOpUaAYe-
CKUe KJIMHUKH, CYIIeCTBYIOIIME TP MHOTHMX By3ax U (hakyabTeTax. PaboTas
B KJIMHKMKE U KOHCYJIBTUPYS (1101 PyKOBOICTBOM M KOHTPOJIEM IIpEIoaaBaTe-
Jieit) MaJIOUMYIINX TPpaXIaH, CTYICHTHI HE TOJbKO yJaTcs IPUMEHSTD 3aKOH,
HO U [T0JIy4alOT HEOOXOAMMbIE HABBIKM OOLLEHUS C KIIMEHTAMU, COCTABIICHUS
IOPUINYECKIX TOKYMEHTOB M T. II.

B mocnenHue rompl 60IBIIOE PacpoOCTpaHEHNE B IOPUIMIECKUX By3ax
MOJIyYWJIM IUCTAaHIIMOHHOE 00y4YeHue, TECTUpOBaHUE, HanMcaHue pedepa-
TOB 1 TIpo4. Bce 3TH crnocoObl Mojie3Hbl, OAHAKO HE JTOJKHBI ITOAMEHSTh
OCHOBHBIEC METOJIbI O0YyUYECHUSI.

Cucrema Kypca rpaxIaaHCKoro mpaBa. B cooTBeTcTBUM C Tpagulueit oT-
€4EeCTBEHHOTO IIPaBOBEIEHMS KypC IPaXIaHCKOI'o IpaBa 0XBaThIBAET BCE
MHCTUTYTHI TPAXXIAHCKOTO MpaBa U moapasiesiseTcs: Ha aBe yactu — O0-
myio u OcobeHHyto. Kaxmas u3 yacTeil Kypca paccuMTaHa Ha TOAMYHOE
n3ydeHue, XoTs 00beM OCOOCHHOM YacTH 3HAYUTEIIBHO IIPEBEITIIACT 00beM
OO6eit yacTu.

Cucrema Kypca B OCHOBHOM COBIAIAeT C CUCTEMOI TpaXkIaHCKOTO TpaBa
KaK OTpacju rpasa. B 3ToM MOXHO JIETKO YOeIMThCsI, CPaBHUB OIJIaBlIeHUE
OOJIBIIMHCTBA BY30BCKMX YYEOHUKOB I10 IPaxkIaHCKOMY IIPaBy CO CTPYKTY-
poii I'paxxmanckoro koxekca?. JlaHHbBIN 1TOIX0A 00eCIIeYrBaeT MOCIe10Ba-
TeJIbHOE U3Y4YeHUe rPaXKIaHCKOTO MpaBa, ABVXEHUE OT OOLIETO K YACTHOMY,
[IOMOTAET JIy4lle ITOHSITh JIOTUKY IOCTPOEHUSI IPaXKIaHCKOIo IpaBa KaK OT-
paciu paBa. Bmecrte ¢ TeM cucTeMa Kypca He KOIUPYET CUCTEMY OTPACIIH,
OTCTYIIasI OT Hee IO PSITy MOMEHTOB.

Bo-mepBbIx, B Kypce TpaXkIaHCKOTO TIpaBa UMEIOTCS TEMBI, Y KOTOPBIX
HET COOTBETCTBYIOIINX KOPPEJISTHTOB B CUCTEME OTPAaC/IU IPakJIaHCKOIo

' CwM., Hanp.: I'paxmaHckoe mpaBo: mpakTukym: B 2 4. / mon pen. H. JI. Eroposa,
A.TI. Cepreesa. M., 2006.; ITpakTMKyM T10 rpaxaaHckoMy Ipasy: B 2 4. / oz pen. H. U. Ko-
BaJieHKo. M., 1997; u np.

2 OCOOHSIKOM B 3TOM IUTaHE CTOMT YYeOHUK IO TPaskIaHCKOMY IpaBy, MOATOTOBICH-
HBII KOJUIEKTUBOM Kadenpsl rpaxkaaHckoro npasa MI'Y (cm.: I'paxnaHckoe TpaBo: yueo-
HUK: B4 T. /on pen. E. A. Cyxanosa. 3-e uzn. M., 2004—2006). B zaHHOM y4eGHUKE pa3ies
«HacnenctseHHOe mpaBo» paccmaTpuBaercst B OOILel 4acTh, a MOJOXEHUSI 00 UCKIIOYM-
TEJIbHBIX MpaBax pasnesneHbl Mexay Ooueit 1 OcodeHHoi yacTsiMu. Takoii moaxoxa K mo-
CTPOEHMIO Kypca He MOJTyYMJI LIMPOKOTO PacpOCTPaHEHUSI.



§ 2. IpaxmaHckoe npaBo kak yyebHas aMcUMnInHA | 63

npaBa. TakoBbl, B YaCTHOCTU, TEMbI, ITIOCBSIICHHbIE TPEAMETY U METOLY
rpaxkJ1aHcKoro Ifpasa, ero MCTOUHUKaAM, IpaXJIaHCKOMY MPaBOOTHOIIIE-
HUIO U JIp.

Bo-BTophIX, Mocaen0BaTeIbHOCTh U3YUYEHUST OTIAEIbHBIX TEM Kypca He
BCerma COBIMANaeT ¢ pacnojioxXeHueM HopMmatuBHoro matepuana B 'K. Ha-
puMep, TeMBI Kypca, CBSI3aHHbBIC ¢ OCYIIIECCTBICHUEM U 3alllUTON Tpaxk-
MAHCKUX IIpaB, OCHOBAHKI Ha IPAaBOBOM MaTepHalie, KOTOPBIA COMePKUTCS
B pa3HbIX moapasnenax ['K; mpaBooTHOIIEHNS, BOSHUKAIOIINE U3 TeHCTBUI
B UykoM nHTepece 6e3 mopyuenus (ri1. 50 I'K), paccmarpuBaroTest He B psimy
JIOTOBOPHBIX 00513aTeJIbCTB, KaK OHU pacriojioxeHbl B 'K, a B Teme, mocBsi-
ILIEHHO 00s3aTebcTBAM M3 OMHOCTOPOHHUX IEMCTBUI; HACIeICTBEHHOE
MpaBo U3ydaeTcs IMocje MpaBa MHTEJIEKTYalbHON COOCTBEHHOCTH U T.II.
ITono6Hbie oTcTyruieHus: oT cucteMbl I'K 1160 onpaBaaHbl METOAUYECKU-
MU COOOpaXKeHUSIMU, JTMOO MPOAMKTOBAHbBI OOLIHOCTBIO pacCMaTPUBaeMbIX
B COOTBETCTBYIOLIMX TeéMaX MTPaBOBbIX SIBJICHUIA.

B-Tpetbux, CTpyKTypHbIe TIoApa3aeieHus yaebHOro Kypca (4acThb, pas-
JieJ1, TeMa) He BCeraa COBMAAAlOT ¢ TEMU MOAPa3AeeHUSIMU, U3 KOTOPBIX
coctout 'K (9actb, pasnen, moapaszedn, riaasa). Tak, B O01eii yactu Kypca
TpaXIaHCKOTO IIpaBa TPAOUIIMOHHO M3yJaeTcs HE TOJIBKO HOPMATUBHBIN
Marepuai, cogepxaiuiicd B pasz. I «O0LuMe MojsoxeHus», HO ¥ TOT, KOTO-
pblii mometiieH B pas. 11 «[IpaBo coOCTBEHHOCTU U ApYyrUe BelllHbIE IIpaBa»
u pa3n. 11 «O6mmas yacth 0093aTeIbCTBEHHOTO MpaBa». Kak Buaum, O6mias
4yacTh Kypca coBIagaet rmo oobemy ¢ Yacroio nepnoii I'K.

B Ocob6eHHoii yacTu Kypca, MoMUMO camoro oosbinoro pasza. IV I'K
«OTnenbHbIe BUABI 00s13aTeIbCTB», U3y4YalOTCs MoJoXKeHus pa3n. V «Ha-
caenctBeHHoe mpaBo» U VII «[IpaBa Ha pe3yabTaThl UHTE/UIEKTYaJIbHOMN
NESTETbHOCTU U CPEACTBA MHAWBUAYAINU3ALUN», KOTOPbIE ObUIM MPUHSITHI
B COCTaBe yacTeil BTopoii, TpeTbeii n uetBepToil I'K. HanpoTus, monoxeHus
pazn. VI «MexayHapoaHOe YacTHOE MTPaBO» U3y4aroTCs B paMKax OMTHOUMEH-
HOH y4yeOHON NUCUMITIMHDI.

3HaunTeTbHEIN 00beM OCOOCHHOI YacTH Kypca TpakIaHCKOTO IIpaBa,
OTIEIbHBIC TeMbI KOTOPOIi, B YaCTHOCTH XWJIMIITHOE, aBTOPCKOE, HACIIeI-
CTBEHHOE IIPaBO, IEIUKTHI U JIP., COMIOCTABMMBI 110 00BEMY MU3yIacMOIO
Martepuajga co MHOTMMU CaMOCTOSITCIbHBIMU YUSOHBIMM TUCIUTUIMHAMMU,
CTaBUT TIepeN CTyAeHTaMU CJIOXHYIO 3a1ady I10 ero ocBoeHuw. OmgHaKo
OTKa3 OT mpenoaaBaHusl B By3ax OCOOEHHOI YacTu IpakaaHCKOro ImpaBa
M 3aM€Ha 3TOTo Kypca HECKOJbKUMM CaMOCTOSITEIbHBIMU TUCIUTIIMHAMU
(>KUIMIIHOE, CTPax0BOe, TPAHCIOPTHOE, OAHKOBCKOE MPaBo U T.11.), KaK 3TO
MPaKTUKYETCS B By3aX MHOTMX 3apyOeKHbIX CTpaH, BPsi JIU ObLIU Obl OIpaB-
JaHHBI. JIMIIb MpU U3YYeHUU TPakIaHCKOTO MpaBa B LieJIoM (hOpMUPYETCS
CPaBHUTEJBHO MOJHOE, a HE OTPHIBOYHOE MPEACTABICHUE O IPAXIAHCKOM
mpaBe. B manpHeimeM 0HO MOXKET YIIIyOISIThCS B OTIETBHBIX HATIPaBICHUSIX
IIPX YTCHUH CIICIIKYPCOB T10 OTACIBLHBIM pa3aesiaM 1 TeMaM Kypca TpakaaH-
CKOTO TIpaBa.



laBa 4
OBLWASA XAPAKTEPUCTUKA TPAXOAHCKOIO NMPABA
3APYBEXHbIX TOCYOAPCTB

§ 1. MpaBoBble cUCTEMbI COBPEMEHHOCTU

ITonsTHE MpaBoBOii cucTeMbl. OMHUM M3 KITIOUEBBIX TTOHITUI B TEOPUU
MpaBa U B CPAaBHUTEJIbHOM MPABOBENCHUU (KomMnapamugucmuke) siBisieTcst
TTOHSITHE TIPABOBOI CUCTEMBI. B cOBpeMeHHOI I0pUCTIPYACHIINN HE CIIOXKILII-
Cs1 €AUHBIN TOIXO/ K TOHUMAHUIO 3TOTO CJI0KHOTO COLIMATIBHOTO SIBICHUSI.
B mmpokoM cMmbIcie Mo npasosoil cucmemoil TOHUMAETCSI COBOKYITHOCTh
MIPaBOBBIX CPEACTB, PETYIUPYIOIINX OOIIECTBEHHBIC OTHOIICHUS, a TAaKXKe
3JIEMEHTOB, JAIOLIKX MPEACTaBICHUE O TPABOBOM PAa3BUTUU TOCydapcTBa
(rpynmbl rocynapcetB). 1o cnipaBegmuBomy 3ameuanuio M. H. MapueHko,
HEOOXOIMMOCTb M BaXKHOCTb KJTacCU(DUKAIINH ITPABOBBIX CICTEM BBI3HIBACTCS
cyrybo Hay4yHbIMU, ITO3HABATEIbHBIMU U 00pa30BaTeIbHBIMU MPUUMHAMMU,
a 00yCJIOBJIMBAETCS CYTy0o0 IPaKTUYECKUMU LiejisiMu'. B KoMItapatuBrCTIKE
IIPUHSATO BHIICISITH IIPABOBBIC CUCTEMBI TOCYIAPCTB, OCHOBBIBAS KJIacCU(DM-
KallMIo Ha OOIIIHOCTU MX UCTOPUUYECKOTO PA3BUTHS, TIPU YUETe KYJIbTYPHBIX
(B TOM 4mCiIe KyJIbTYPHBIX MIPABOBBIX TPATUIINI KaK YacTH OOIIEKYIbTYp-
HBIX OCOOEHHOCTEN), HAIMOHAJIBHBIX U PEJIUTUO3HBIX 0ocobeHHocTel. He-
KOTOPBIMU UCCENOBATEISIMU CXOAHbIE HAllMOHAIbHBIE ITPABOBBIE CUCTEMbI
HECKOJIBKMX TOCYIapCTB OOBEIUHSIOTCS B npagogvle cembu. Hambombliee
pacnpocTpaHeHue Mmojydyuna Kinaccudukanus, npemioxenHas Pene Jla-
BMIOM?, COIJIACHO KOTOPOii IIPaBOBbIE CEMbH IPUHSITO AEIUTh HA POMAHO-
TepMaHCKYIO TTPaBOBYIO CEMbIO; CEMBIO OOIIIETO TTpaBa (common law); NHBIE
MPaBOBbIE CUCTEMBI (MYCYIBMAaHCKOE, UHAYCCKOE U UYIEHCKOe MPpaBo, PaBo
crpaH ansHero Boctoka, Appuku n Magarackapa).

T'oBops o paznuuuu npaBoBbix cemeil, Konpan Lipaiirept u Xaiin Ketir
OTMEeYaJId, YTO «Crer(prKa IOPUANYECKOTO MBIIIIICHUS TO/DKHA OTPaXkaThCst

' Mapuenxo M. H. CpaBHHTelIbHOE MpaBoBeneHue. OOIIast 4acThb: yUeOHUK JIIsl 0PI~
yeckux By30B. M., 2001. C. 245.

2 Jlaeuod P., XKogpgpe-Cnunoszu K. OCHOBHBIE TPABOBBIE CUCTEMBI COBPEMEHHOCTH / TIep.
¢ ¢p. B. A. Tymanosa. M., 2009. C. 26—34.
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Ha ctuje. Tak, 1isi repMaHCKON U POMaHCKOM MpaBOBBIX CEMEl XapaKTep-
HO CTpeMJICHHE K CO3MaHMI0 aOCTPAKTHBIX MIPABOBBIX HOPM, K OXBaTy BCEit
cepsl TIpaBa XOPOIIIO CTPYKTYPUPOBAHHOM CUCTEMOI Y, HAKOHEII, TIPOCTO
K pa3paboTKe METOJO0B [IJ151 TOCTPOCHUSI IOPUANYECKUX KOHCTpYKIMit. CBO-
e00pasue 3TOro «IaKeTa» JIEMEHTOB CTUJIS MPOSBIISICTCS IPU CPaBHEHUU
C AHTJIOCAKCOHCKOW MPaBOBOW CEMbEN, B KOTOPOIW MOJOXEHUE AT pac-
CMaTpUBAaETCsI C COBEpIICHHO MHOM TOYKHM 3peHust»'. [IpaBo cTpaH poMaHO-
TepMaHCKOIi TTPaBOBOI CeMbU MPUHSITO MTPOTUBOIIOCTABIISITh CEMbE OOIIETO
mpaBa (common law) — aHIJIO-CaKCOHCKOMY TIpaBy.

KonTunenTanbHas (poMaHo-repMaHcKasi) mpaBoBas cuctema. /laHHas
cuctema (IpaBoBasi ceMbsl) CIOXKUIIACH B pe3yJbTare peleniuu (oT jarT.
receptio — IPUHSITHE) PUMCKOTO YaCTHOTO TIpaBa, IIP1 3TOM 3aMCTBOBaHIE
MOTJIO OBITh TIPSIMBIM M YaCTUIHBIM (KOCBEeHHBIM). [Iprpoay BOSHUKHOBEHUS
pOMaHO-TrepMaHCKOM MpaBoBoOii cucTteMbl OnecTsiie uznoxun . 1. [pumm
BO BBeAeHMH (§ 3) K CBOMM JIEKLIMSIM I10 TOTMe pUMCKOro ipaBa’. OH Bblae-
JIWJT HECKOJIBKO (DAaKTOPOB, MOCTYXKUBIIMX (DYHAAMEHTOM, HA KOTOPOM BO3-
HUKJIa pOMaHO-TepMaHCcKas IpaBoBasi cuctemMa. Bo-mepBbix, IEPKOBb caMa
JKUJIa TI0 pUMCKOMY TIpaBy M ITPOBOJMIIA €T0 Havyasia B KM3Hb IIPY TTOMOIIN
LEPKOBHEIX CYIIOB; BO-BTOPBIX, MosiBJicHNe ¢ XII B. IIKOJIBI TIOCCAaTOPOB
B BosloHCKOM yHMBepcuUTeTE, KyIa CTeKaINCh ciymarenau u3 Mramm, @pan-
1 u ['epmanuu. [IpeeMHUKY T10CCaTOPOB — IMOCTIIOCCATOPHI (KOMMEH-
TaTophl) HaunMHas ¢ XIV B. IPOIOICKUIN paclipocTpaHeHNE UIeH pUMCKOTO
npasa, HO ¢ yCWJIEHHWeM MPaKTUYeCKUX TEHAEHIINI; B-TPeTbUX, BOBHUKHO-
BeHue B XVI B. dpaHITy3cKOi HCTOPUUYECKOM IIKOJIbI, 0OpaTUBIIEICS K U3-
YUCHHIO TICPBOMCTOUYHNUKOB PUMCKOTO IIPaBa; B-UYETBEPTHIX, YTBEPKICHME
B I'epMaHn¥ co BTOPOIt MOJTOBUHBI XV B. «COBPEMEHHOTO PUMCKOTO, VTN
MaHIEKTHOTIO, IIpaBa» — «CMECU PUMCKUX U TepPMaHCKUX Hayal».

K cTpanam poMaHO-TepMaHCKOI TTPaBOBOI CICTEMEBI IIPUHSIITO OTHOCUTh
CTpaHbl KOHTUHeHTaJabHOI EBpomnbl, BKiItouas Poccutio, rae Ha pa3BUTHE
IOPUCIIPYACHIIUY CYLIECTBEHHO MOBIUSI0 puMckoe TipaBo. K ocobennocmsam
npasa poMaHo-eepMaHcKoll npasosoll cemby TIPUHITO OTHOCUTH JACICHUE OT-
pacieii mpaBa Ha YaCTHOE U MyOJIUYHOE; TOCTIOACTBYIONIAS POJIb B TPABOBOM
peryJIMpOBaHUY ITPUHAJIEKUT 3aKOHY; «OCHOBHOI 3aKOH» B 00JIACTH YacT-
HOIPABOBBIX OTHOLIEHUN — TPAXIAHCKUN KOAEKC; POMAaHO-T€PMAHCKOW
IIPaBOBOIT ceMbe TIPUCYIIT TaK HAa3BIBAEMBI Iyaji3M YaCTHOTO TTpaBa — pas-
JieJIeHUe Ha TpaXIaHCKOe U TOProBoe (KOMMepUYECKoe) Mpaso.

B EBpornie XIX B. o03HaMeHOBaJICS NPUHSITUEM IBYX OCHOBOIIOJIAralo-
X HOPMATUBHBIX aKTOB, pPa3IeIUBIINM POMaHO-TePMAHCKYIO IIPABOBYIO
CHCTEMY B 00JIaCTH YaCTHOIPABOBOI'O PETYJIMPOBAHUS Ha JABE MOICUCTE-

' Ileaiieepm K., Kemy X. BBeneHue B cpaBHUTEIbHOE MMPaBOBEieHNE B c(hepe YaCTHOrO
npasa: B2 1. M., 1998. T. 1. C. 110.

2 Tpumm /. JI. JlekKuuu 1o AOrMe PUMCKOTO IpaBa (BOCITPOM3BOIUTCS IO TISITOMY M3-
nanuio. CIT6., 1916). M., 2003.
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MbI: POMAHCKYIO U repMaHckyto. CTpaHbl, c/iefoBaBIIMe MPU MPUHSATUU
COOCTBEHHOTO I'paXIaHCKOTO 3aKOHOMATENIbCTBA Moaeau [ paXkmaHCKOTO
konekca @pannun (Komekca Hamoneona) 1804 r., oTHOCATCS K poMaH-
ckoii (BeTBr) noncucreme (Hanpumep, Uranus, benvrus, Ucnanus, Hu-
JIepJIaHabl); CTpaHbl, U30paBIIe TIPY MPUHSITUHN TPAXKIAHCKOTO 3aKOHO-
JIATeILCTBA B CBOCH cTpaHe MomeNb I'paxkmaHCcKoro yinoxkeHus ['epmMaHun
1896 . — K repMaHCKOIi (BETBU) TTOJICUCTEME TIpaBa (Harpumep, ABCTpUsI,
I'penus, LBeitapus, Poccus).

Cucrema 001Iero npapa. AHTJTIOCAKCOHCKAsI TIPABOBAs CEMbsI, MJTH CEMBbSI
ob1iero npasa (common law), OTHOCUTCS K HanboJiee pacpoCTPaHEHHBIM
MPaBOBbIM CEMbSIM U Uepe3 CBOM MHCTUTYTHI OKa3bIBaeT BIUSHUE MOYTU
Ha OJTHY TPETh MUPOBOTO HaceneHus. IcTopuio pa3BUTHSI aHTIIOCAKCOHCKOTO
npasa Pene [laBun pazaenui Ha 4eThIpe OCHOBHBIX MTEPUO/A: MEPBBIi Iepruo
MpeAIecTBOBa HOpMaHACKOMY 3aBoeBaHMio 1066 r.; BTopoit — ot 1066 T.
IO YCTaHOBJICHMS nuHAcTUM TromopoB (1485 r.) — mepuon CTaHOBICHUS
obuiero npasa; Tpetuit nepuona — ¢ 1485 no 1832 r. oTMeUeH pa3BUTUEM
Hapsimy ¢ OOLIMM IPaBOM IOIOJIHUTEIbHON KOHKYPUPYIOIIEH CUCTEMbl —
«IIpaBa CIpaBeIIMBOCTI» ; YETBEPTHIN reproa — ¢ 1832 r. 1 1o Hawmx gHei'.
Bo3nukHOBeHME U 3KcHaHCHST bpuTaHCKOi UMIIepUM Ha MUPOBOI apeHe
CMOCOOCTBOBAIM PACIIPOCTPAHEHUIO aHTJIMICKOTO MpaBa Ha TEPPUTOPUSIX
OpUTAHCKUX JTOMUHHUOHOB, KOJIOHMI U TIPOTEKTOPATOB, a 3aTeM U Ha Tep-
putopusix crpaH Coapysxectsa Hamuit, TecHo cBsi3aHHBIX ¢ CoeTMHEHHBIM
KoponesctBoMm. K aHrmocakcoHCKOl MpaBOBOUl CeMbe MPUHSATO OTHOCUTh
Anrnuio, Upnannuio, Kanany (vckioueHue coctasisieT mpoBuHIust Kse-
0eK, TaM TIPaBO CKJIANBIBAJIOCH IO CYIICCTBCHHBIM BIMSHIEM KOHTHHEH-
TaJlbHOTO mpaBa), ABctpanuio, HoByto 3enanauio, Muauto, IMakucTaH,
CIIA (uckmouenue — mraT Jlyusuana u treppuropus [lyspro-Puko, roe
COXPAaHWJIOCH BIMSIHE KOHTMHEHTATLHOTO TIpaBa), HEKOTOPHIE IPYTHe CTpa-
Hel. [TpaBo CIIA cchopMupoBanoch Mo BAUSHUEM U3MEHEHHBIX KYJIbTYp-
HBIX ¥ TTPABOBBIX AaHTTTMMACKUX TPaaULIME, yTo fano ocHoBaHue Kpucrodepy
OcakBe aMepHMKaHCKOE IPaBO CYMTATh «aMEPUKAHU3MPOBAHHON BeEpCHUEN
AHTJIMICKOrO OOIIEro mpaBa»’,

AHTJI0CaKCOHCKOE MpaBo ObLIO MOABEPXKEHO MEHee 3HAUYUTEIbHO-
MY BIMSIHUIO PUMCKOTO TIpaBa, MO3TOMY B HEM OTCYTCTBYET ACJICHUE
oTpacJieil IIpaBa Ha YaCTHOE U ITyOJIMIHOE; CI1ab0 BBEIpAXKCHO ISJICHHE
Ha OTpacu MpaBa; OCHOBHOU UCTOYHUK IpaBa — CyIeOHbII MpeLeneHT
npu hopMaIbHON TJIaBEHCTBYIOIIEH POJIM CTaTYyTHOTO MpaBa; MPUIACTCs
TMOBBIIIIEHHAS POJIb IIPOIIECCYaTbHOMY IPaBy ITO OTHOIIEHUIO K MPaBy
MaTepUaIbHOMY.

' Jlasuo P., XKoggpe-Cnunosu K. OCHOBHBIE MpPABOBBIE CUCTEMbI COBPEMEHHOCTH.
C. 223. (bosiee noapoOHO O MEPUOAU3ALIUM CM. C. 223—248.)

2 Ocaxee K. CpaBHuTeNbHOE MpaBoBeneHue B cxemax. Oomas u OcobeHHas 4acTu:
yue0.-1mipakT. mocooue. M., 2000. C. 35.
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MecTo pOCCHiACKOT0 rPaXkKIAHCKOr0 MPaBa Cpey rPaxkKIAHCKO-TPABOBBIX
cucreM. Bo BTopoii mosoBuHe 80 — Havase 90-x roJoB MPOLLIOro BeKa
B HAyYHOU JIUTEpaType ellle BCTPEUYaINCh OTTOJIOCKH IIPOIILIOro, KOTaa
B KayecTBe 0co0O0li MPaBOBOI CEMbU BBIAEISAIACH CUCTEMA COLIMATMCTH -
yeckoro mnpasa'. B Hauane 2000-x rT. HEKOTOpBIE 3apyOEKHBIE UCCIET0-
BaTeJIM POCCUICKYIO MPaBOBYIO CEMbIO, HAPSIAY C ITPAaBOBBIMU CUCTEMaMU
crpad CHT, bantuu u ObiBiIeit BoctouHoii EBporbl, OTHOCST yKe K KBa-
3u3anagHoMy mpaBy. I1pu 3ToOM MOAYEPKUBAIOCH, YTO 3TU CTPAHBI «I10
(bopManbHBIM TPU3HAKAM OTHOCSITCS K IUBUWJIBHOMY MPaBY, HO COXPAHSIOT
HEKOTOPBIC TUTTOJIOTUIECKIE YEPTHI IPABOBOM MACOJIOTMHU COLTMATUCTIYC -
CKOTO TIpaBa»>.

Ha ceromusiimHmii IeHb MOAOOHBII ITOAXO YTPATUII CBOIO aKTyaIbHOCTbD.
B aTOM cMbIcie poccuiickasi mpaBoBasi CUCTEMa, KaK U €€ 4YacTh — IpakIaH-
ckoe mmpaBo Poccum, mo cripaBemmmBomy yrBepskneHuto C. C. AnekceeBa,
«TIPUHAJIEKUT MO OCHOBHBIM CBOMM YepTaM (Mpekae BCEro Mo MpuopuTe-
TY ¥ JIOMIHUPOBAHUIO 3aKOHA CPeIr NCTOUYHUKOB IIpaBa) K eBPOIICHCKOMY
KOHTMHEHTAJIbHOMY ITpaBy. DTO CBSI3aHO ¢ reorpacuyeCKUMU U UCTOpUYE-
CKMMU TIpU4YrMHaMu, Bocripustuem B Poccun, Haunnasg ¢ XVIII B., 3anan-
HOEBPOTENCKOI MOMUTUYECKON U MPaBOBOIi KyJAbTYphI (0ocobeHHOo 13 I'ep-
MaHUW, TI03MHEeEe — M3 POMAHCKOTO IpaBa), HAIEJIEHHOCTA POCCUICKIX
MPaBOBENOB Ha MepeIoBbie 00pa3libl IPAXKIAHCKOTO TpaBa, BEIPAXKEHHbIE
B 3aKOoHOmaTe bcTBe ['epmanuu, @panuuu, HunepiaaHaos, Apyrux cTpaH»>.
Heobxomnmo 3aMeTUTh, YTO POCCUICKOE TPakIaHCKOe 3aKOHOIATEIHCTBO
3aMMCTBOBAJIO U HEKOTOPBIE MPABOBbIE MHCTUTYThI, XapaKTePHbIE AJISI CTpaH
o01Iero mpapa (HarmpuMep, areHTCKUI TOTOBOP, TOTOBOP KOMMEPUYECKOM
KOHIIeccuu U 1p.). Poccuiickum 3aKkoHOaTeIeM TakKe He pa3pelieHa mpo-
OJleMa «IyaliM3Ma 9acTHOTO IIpaBay», Ayadru3Ma KOTU(UKAIIMU IPaBOBOTO
peryaMpoBaHusi, CBI3aHHOTO C pa3/ie/ieHUeM IpaBa Ha rpaxIaHCKOe U TOp-
rosoe (KoMMmepueckoe). Y 3Toii uieu eCTh CBOM CTOPOHHUKHU U IIPOTUBHUKU®.
CrenyeTt 00paTUTh BHUMaHME, UTO «IyaJln3M YaCTHOTO MpaBa», Kak MPU3HaK
MIPUHAUIEKHOCTH K POMaHO-TePMaHCKOM ITPaBOBOIA CeMbe, ITPUCYIIT TAJICKO
HE BCEM MPABOBBLIM CUCTEMAM CTPAH 3TOM ITPABOBOM CEMBMU.

' Ilgaiicepm K., Kemy X. BBenieHue B cpaBHUTEIIbHOE MTPAaBOBEICHKE B Chepe YaCTHOTO
npaBa: B2T. M., 1998. T. 1. C. 117.

2 Kpucrodep Ocakse, KitacCUbUIUPYSI TPABOBbIE CUCTEMbI COBPEMEHHOCTH, BBIIEIISLT
PEJIMTUO3HbIE MTPABOBBIE CUCTEMBI (MYCYJIBMaHCKOE (MCIaMCKOe) TIPaBo; eBpelickoe (nynei-
CKO€) TMpaBo; KAHOHUYECKOE MPaBo (KaTOJMYECKOU LIEPKBH); TIPaBO XUHIY: PUMEHSIETCS
JIMIIB K HEKOTOPBIM OTHOILIEHUSIM) M HEPEJUTMO3HbIE TIPABOBbIE CUCTEMBI (3aMalHOE MPaBo;
KBa3u3arajaHoe MpaBo; He3anaaHoe paBo). (CM.: Ocakese K. CpaBHUTEIbHOE MPABOBEICHUE
B cxemax. O6mias u OcobeHHas yactu. C. 27).

3 Anekcees C. C. Cobpanue counHenmii: B 10 1. T. 8. Y4eOHUKM 1 yueOHbBIE TOCOOUSI.
M., 2010. C. 403.

4 Beavix B. C. Kogudukauus Wi KOHCOIUIALMS TTPEIITPUHUMATEIBCKOTO 3aKOHOIA-
TeJIbCTBA: UTO Aenath? // busHec, MeHeKMeHT U mpaBo. 2006. Ne 3 (12). C. 12—18.
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Unest o cOmMXeHUU pOCCUIICKOTO TPaKAAaHCKOTO 3aKOHOAATEIbCTBA
C rPaXAaHCKUM 3aKOHOMIATETbCTBOM HEKOTOPBIX CTPaH KOHTUHEHTAIbHOMN
Esponst (I'epmanuu, @panuuu, Lseitnapuu, Hunepianaos), npu yuere
CBOEOOPa3Us OTEUECTBEHHOM MPAaBOBOI CUCTEMBI, OEPEXXKHOTO COXPAHEHUST
Ha Oymymiee 6onpmmHcTBa HopM 'K P®, 6buta 3anoxeHa B Konuenuun
pa3BUTHS TPAKIAHCKOTO 3aKOHOMaTebcTBa Poccuiickoit @enepanuu’, pe-
IU3alusl TTOJIOXEHU KOTOPOU OCYIIECTBIISIETCSI B TTOCJAETHUE TO/BI.

§ 2. UCTOUHMKM U OCHOBHbIE MHCTUTYTbI FPaXXAAHCKOro NpaBa
3apy6eXXHbIX CTpaH

McToYHNKY U OCHOBHBIE TPAKIAHCKO-TNIPABOBbIE HHCTUTYThI KOHTHHEH-
TaJbHOM CHCTeMbI paBa. PoMaHO-TepMaHCKas ITpaBoBasi ceMbsI C(DOpMM-
poBajiach IO OMPEeISIIONINM BIUSHUEM ITOKTPUHBI PUMCKOTO ITpaBa.
Haubonee 3HaYMMBIl OTIIEYATOK 3TOTO BIUSHUS yeMaTpuBaeTcs B Ipaic-
danckom kodexce Ppanyuu 1804 2., KOTOPBIIA OBLT ITOCTPOCH TI0 UHCHUMY-
yuorHoil cucmenme. IlepBoHAYAILHO OH COCTOSIT U3 BBOIHOTO TUTYJIAa U TPeX
KHUT: 1) «O nmuuax»; 2) «O0 uMyllecTBe U O pa3InYHbIX BUAOU3MEHEHUSIX
CcOOCTBEHHOCTH»; 3) «O pa3IMIHBIX CII0cO0axX MPUOOPETECHUS TIpaBa co0-
CTBeHHOCTH». B HacTosiiiee BpeMmst, B pesyibrate pedopmbl 2006—2009 rr.,
I'K ®panuuu nonojaHeH 18yMs KHuramu: 4) «O6 obecrieueHusix»; 5) «Ilo-
JIOKEHMS, IIpUMeHsIolnrecs B Maitorre»?. HeTpynHO 3aMeTUTh CXOACTBO
ctpykTypbl Konekca Hamosieona co crpykrypoit MHcTUTYIMIA, cocTaBiis-
fommx yacth Corpus Juris Civilis 1 oTIMYaroIIMxcs cucTeMaTu3aluei uie-
HEHUS U YeTKOCThIO M3IOXKEHMS: KHUTa 1 MHCTUTYIIMIA OBLIa TTOCBSIICHA
(personae) nuiiaMm; KHUTU 2—3 — (res) BelllaM W MpaBaM Ha HUX; KHUTa 4 —
(actiones) nckam. B 1807 r. Bo ®paniuu 0bu1 IpUHAT U TOProBeIil KOJEKC,
comepKaIInii crielralbHbIe TIPpaBUJIa PEryINPOBAHUS OTHOIICHU MEXKIy
ToproBiamu. [lepBoHayanbHO naHHBIN KoaeKe cocTosuT U3 YeThIpeX KHUT,
B HacTtosee BpeMsl HOoBbIT Code de commerce COCTOUT yKe M3 ACBITU
kuur. Hapsamy ¢ Code civil 1 Code de commerce, OTHOIIEHUS B chepe JacT-
HOTO MpaBa PeryJMpyloTcss ¥ IpyrUMHU Koaekcamu, Hanpumep Konekcom
nHTeeKTyanbHol cooctBeHHOCTH (Code de la propriété intellectuelle, 3a-
koH Ne 92—597 ot 1 utons 1992 1.).

OO6bryait Bo @paHIMU SIBJISETCS OMHUM M3 UCTOYHUKOB IpaBa. Pop-
MaJibHO cyleOHas pakTrKa Bo OpaHLIMK He SIBJISIeTCSI MICTOYHUKOM IIpaBa,
ITOCKOJIBKY CYIbSIM 3aIlpeliaeTCs BBIHOCUTD PEIICHMS 10 TTOJICKAIINM UX
pPaccMOTpPEHMIO ieiaM B Bue ob1iero pacropstkeHus (ct. 5 'K ®dpanimm).
Ho BMecTe ¢ TeM, eciiu cybsl OTKa3hIBaeTCsl BBIHOCUTD PEIIeHUE O ITpeI-
JIOTOM MOJTYAHMSI, HESICHOCTH MJIM HEAOCTATOUHOCTU 3aKOHA, MOXKET OBITh
MPUBJICYEH K OTBETCTBEHHOCTH 3a OTKa3 B ITpaBocyanu (cT. 4 'K ®panumm).

' BectHuk BAC P®. Ne 11.2009.
2 MaiioTTa — OCTpOB, 3aMOPCKMIi AernapraMmeHT PpaHLnuu.
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Muaye roBopsi, B TOAOOHBIX CIIy4asix CyAeOHOE pelIeHuEe MOXET BOCTIOJHUTh
3aKOHOJATebHbII MTpobet.

Tepmanckas 6emeb KOHMUHEHMANbHOU NPABOBOLL ceMbl B 007aCTA YACTHO-
ro mpasa npeacrasiaeHa ['paxaanckuM ynoxeHueM ['epmanuu (Deutsches
Biirgerliches Gesetzbuch) 1896 r. u 'epMaHCKUM TOPTOBBIM YJIOXEHUEM
(Deutsches Handelsgesetzbuch) 1897 r.!, BBeneHHbIMU B AeiicTBUe 1 ssHBa-
pst 1900 r. B ominuue ot I'paxxnaHckoro kogaekca ®@paHIinu, IOBTOPSIOIIETO
ctpyktypy MHcturyumii, I'paxknanckoe ynoxeHue I'epMaHUM ITOCTPOEHO
10 naHdekmHuoll cucmeme, oCHoBa I'pak1aHCKOTO YJI0XEHMS 3aMMCTBOBaHA
u3 Jlurect, coctapisioniux yactb Corpus Juris Civilis.

I'paxnaHckoe ynoxeHue I'epMaHUM? COCTOMT M3 MATU KHUT. KHura
nepBas «O01Ias yacTh» BKJIIOYAET ceMb yacTeil: «JIuia», «BeurHoe rpaBo»,
«Cnenkn», «Cpoxkn», «IckoBas JaBHOCTh», «OCYIIECTBIICHHE TIPaB, CaMO-
3al1Ta, CAMOITOMOIIb», «ObecTieueHne».

KHxwura Bropast «O0s3aTeIbcTBEHHOE TIPaBO» BKIIIOUAET BOCEMb YacTeil:
«CopepxaHue obsi3aTenbeTBa», «OrnpeneaeHue 00s3aTEIbCTB T10 CIENIKe
C UCIOJIb30BAaHUEM OOIIMX YCIOBUI CleoK», «O0sI3aTeIbcTBa U3 TOTOBO-
poB», «IIpekpaieHune oos13aTebeTB>, «Ilepenaua TpeGoBaHus», «[lepeBon
J0ra», « MHOXKECTBEHHOCTb NOJKHUKOB U KPEAUTOPOB», «OTAebHbIE BUIbI
00413aTeIbCTBY.

KHura TpeTbst «BeliHoe nmpaBo» COCTOUT U3 BOCbMU YacTeil: «BrnaneHue»,
«O011Me TTO0XEeHUS O MpaBax Ha 3eMeJIbHbIe y4acTKW», «COOCTBEHHOCTDb»,
«CepBUTYTHI», «[IperMyIiecTBeHHOE MPaBO MTOKYIIKI», «BelrHbie oopeme-
HeHusl», «noreka, mo3eMebHbIN T0JT, peHTHBII JOJT», «3aJI0roBoe IIpaBo
Ha IBIKMMBIE BEIIU U TIpaBay.

KHnwura yetBeprast «CeMeiiHOE MpaBo» BKIIIOYAET CJICAYIOLINE TPU YaCTH:
«I'paxxnanckuit 6pak», «PonctBo», «Omneka, MorneyuTebCTBO, ClIelMabHOEe
MOMNEYUTENHCTBOY.

Kuura nsatas «HacneactBeHHOe MpaBo» BKIIIOYAET NeBITh yacteii: «I1o-
psIoK HacienoBaHus», «[IpaBoBoe MooXKeHUE HACTIENHUKa», «3aBella-
HUe», «JloroBop 0 HaclegoBaHUM», «O0s3aTenbHasI 10Js», «HemocToHbII
HacIemgHUK», «OTKa3 OT IpaBa HaclenoBaHUsI», « CBUIETEIHCTBO O IIpaBe
Ha HacyiencTBo», «[1oKymka HacieacTBar.

I'epmaHCcKOE TOProBoe ya0KeHNE COCTOUT U3 TISITU KHUT, 3aKPETUISIOIINX
TMOJIOXKEHMST O TOPTOBBIX COCIOBUSIX; TOPTOBBIX OOIIIECTBAX M TOBAPUIIIECTBAX;
TOPTrOBBIX KHUTAX; TOPTOBLIX cAeaKax; MopcKoii Toprosie (B 2013 r. 3aKo-
HOJATeJbCTBO O MOPCKOI TOProBje peopMUPOBAHO).

' OCHOBBI HEMEIIKOTO TOPTOBOTO ¥ X03stiicTBeHHOTo mpaBa. Grundziige des deutschen
Handels und Wirtschaftsrechts. M., 1995. C. 12—24.

2 TI'paxmaHckoe yinoxeHue I'epmanum = Deutsches Biirgerliches Gesetzbuch mit
Einfiihrungsgesetz: BBon. 3akoH K I'paxkn. yinoxeHuto / Hayd. pen. A. JI. MakoBckuii [u ap.].
M., 2004.
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K ncTouHukamM rpaxxaaHckoro v ToproBoro mpasa ['epmaHuu, Kpome Ha-
3BaHHBIX YJIOXKEHUI, OTHOCSATCS 3aKOHBI, ATMUHKUCTPATUBHBIE aKThI M OObIYau.
B cr. 2 BBogHoro 3akoHa K I'paxk1aHCKOMY YJIOXXEHUIO CONEPXKUTCS TTPaBUIIO,
B COOTBETCTBUHU C KOTOPBIM «3aKOHOM B CMBICITe [ paXkIaHCKOTO YIOXKEHMS
U HACTOSILIEro 3aKoHa SIBJISIeTCs Jito0asl paBoBasi HOpMa» , KOTOPOE, TI0 CYTH,
TPU3HAET AeiiCTBUE HOPM OOBIYHOTO IpaBa (00bIYasi) HapsiLy C 3aKOHOM.

B poMaHO-TepMaHCKOI IIPaBOBOM CEMbE AUUAMU NPUSHAIOMCA CYOBEKMbL
npasa. B I'paxkmarckom ynoxenun ['epmanuu (pasnensl 1, 2) BEIIETSIIOTCS
buznueckue muia u opuaudeckue Juna. s xapakKTepucTUKY cTaTyca (hu-
3UYECKOTO JIMIIA Pa3IMYaeTCsl IIPaBOCIIOCOOHOCTD M Ie€CIIOCOOHOCTD, C BBI-
JeJIeHUEM HeeeCIIOCOOHOCTH M OTpaHUYEHHOI 1eecriocOOHOCTH jinil. Pu-
3UYECKOE U0 MHAMBUIYATU3UPYETCS Yepe3 3aKperieHre TpaBa Ha UMsI
U MECTO XuTenbcTBa. fOpuanyeckue niia XapakTepusyroTcsl LEIsIMU Ies-
TeJbHOCTH (Mpecenyolie Uin He MPecaeayoliue Ieab OCYIIeCTBICHUS
npeanpuHuMareabcTBa). B YioxeHuu, coobpasHo 1eau AesITeIbHOCTH,
YCTaHOBJIEH MOMEHT BO3HUKHOBEHMUS MIPABOCIIOCOOHOCTH IOPUANYECKOTO
Jmua — oobeanHeHus (Verein): y HEKOMMEPUYECKOTO OObEAMHEHUS — T10-
cJie BHECEHUS B PEeCTp OObEAUHEHU, Y KOMMEPUYECKOTO OOBbEAUHEHUS —
Ha OCHOBaHWU TrOCYJAApPCTBEHHOU JIMILIEH3UU, NUHOE MOXET MpeaycMaTpu-
BaThCs CITELIMATBHBIMU TTpaBIIIaMU (hefepaTbHOTO 3aKOHOIATEIHCTRA.

B I'paxkmanckom kKomekce @panumm (CT. 8) 3aKperieHa o0IIast mpaBo-
CITOCOOHOCTH (pr3muecKoro auia: « Kaxmerit hpaHiry3 Imonp3yeTcs TpaxXaaH-
CKMMM TIpaBaMM». B 3akoHe TakKe 3aKpeTuieHa WHIWBUIyaIU3allys JTUIa
Yyepe3 3aKperuieHe TIpaBa Ha UMST U MeCTO KuTeabeTBa. [TooxeHus TuTyna
NEBSITOrO KHUTH TpeTheil Komekca MocBsIIeHbl peryInpOBaHUIO NeSTEIb-
HOCTH ToBapuilecTB (KomraHuit). ToBapuiiecTBa, KpoMe HeTJacHBIX TO-
BapUIIECTB, IPUOOPETAIOT IPABOCYOBEKTHOCTD OPUINIYECKOTO JIMIIA CO THS
X peructpauuu. [etanbHas peraaMeHTalus AesITeIbHOCTH JUIL B cdhepe
TOPTroBOro 000poTa conepXXuTcsi B ToproBom Koaekce.

B ob6nactu sewroeo npasa 'K ®@paHumuy pa3aeniser MMYIIEeCTBO Ha IBU-
KMMOE M HeABMKMMOE (CT. 516), COmepKUT JIeTallbHYIO 1e(UHULINIO HEBY -
JKMMOTO uMyilecTsa (cT. 517); BelliHbIe MpaBa MnoapasaessieT Ha IpaBo cob-
CTBEHHOCTH — «ITPAaBO TTOJIb30BAThCS M paCIiopsTKaThCsl BelllaMy Hanbosiee
ITOJTHBIM 00Pa30M, TP YCIOBUH COOTIONCHMUS 3aIIPETOB MOJIb30BaHMSI, YCTa-
HOBIICHHBIX 3aKOHAMM WJIU perjlaMeHTaMt» (CT. 544) 1 y3yppyKT — «IIpaBo
TI0JIB30BATHCS BEIlaMHU, SIBJISTIOIINMUCS COOCTBEHHOCTBIO IPYTOTO JIMIIa»
(cT. 578), KOTOPBI «MOXET OBITh YCTAHOBJICH Ha JTI00bIE BUIBI MUMYIIECTBA
JIBUKUMOTO MW HeaBuKUMoro» (cT. 581). I'paxknanckoe ynoxenue I'ep-
MaHUU «BeIllaMM B CMBIC/IC 3aKOHA MIPU3HAET JIUIb TEJIECHBIC MPEAMETHI»,
a «K CYILLIECTBEHHBIM COCTAaBHBIM YaCTSIM 3€MeJIbHOTO YJacTKa IMpUHaIexkaT
BelIU, MPOYHO CBsI3aHHbIe ¢ 3emiueit» (§ 90, (1) 94). B YnoxeHnuu npaBo
COOCTBEHHOCTHM 3aKperuisieTcsl yepes mpaBoMouust cooctBeHHUKa (§ 903).
VioxeHue conepKUT JeTalbHO pa3pabOTaHHBIN UHCTUTYT CEPBUTYTHOTO
npasa (§ 1018—1093).
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Oos3arenncTBeHHoe npaBo. O0s13aTebeTBa (J1aT. — obligatio) — OCHOB-
HOI1 CIToco0 peryIrMpoBaHUs OTHOIIEHUI B 4aCTHOIIPaBOBOI cdepe, a Tmo-
HsITHE 00sI3aTe/IbCTBA — OIHO U3 (DYHIAMEHTAIBHBIX MOHATUI YaCTHOIO
mmpaBa. PuMcKoe TpaBo 3aJI03KII0 OCHOBBI ITOHUMAaHUS He TOJTBKO COOCTBEH-
HO 00513aTeJIbCTBA, HO U €0 COIEPXKAaHUSI, KOTOPBIE B pe3y/IbTaTe peleIiuu
TTOJTYYMJIV PAa3BUTHE U CTPYKTYPHO BOIILTH B TPAKIAHCKOE 3aKOHOIATETbCTBO
KOHTUHEHTAJIbHOM MPaBOBOM CEMBbU.

I'paxxnanckuii kxomgeke @paHIIKM HE CONEPXKUT JIETATLHOTO TTOHSTHS
o0s3arennscTBa. B c1. 1101 JIUIITE TOBOPUTCS, YTO «ITOTOBOPOM SIBJISIETCS CO-
[JallieHe, MOCPEeICTBOM KOTOPOTO OMHO WJIM HECKOJIBKO JIMI TPUHUMAIOT
Ha ce0s1 00513aTeIBCTBO Mepe OMHUM MJIM HECKOJIBKUMY IPYTUMU JIUIIAMU
HEYTO MPEeJOCTaBUTD, CACIATh UM He cliesiaTh». TeM He MeHee B JIMTepaType
YKa3bIBaeTCs, UTO «3TOT IPOOEN OBUT BOCIIONHEH (hpaHITy3CKOI IIPaBOBOM
JTOKTPUHOM, onpeaessiioleil 00s3aTeIbCTBO KaK MPaBOBYIO CBS3b, B CUITY
KOTOPOU OIHO JIUIO JOKHO B OTHOIICHUM APYTOTO JIMIIAa — KPEIUTOpa
COBEPIIUTD JEHCTBUE WU BO3AEPKATHCS OT NEUCTBUS» .

B I'paxxnanckom ynoxenuu ['epmanuu, Harpotus, KHura BTopas no-
CBsIIeHa 00s13aTeJIbCTBEHHOMY MpaBy, a § 241 (1) comepXuUT mosoxeHue
0 TOM, UTO «B CUJTy 00s13aTeIbcTBA KPETUTOP BIIpaBe TPeOOBATH OT TOJDKHUKA
COBEPIINTH UCTIOHEHHE. MICTIOTHEHIE MOXET COCTOSITh TaKXKe B BO3AepKa-
HUM OT IEUCTBUS».

OCHOBaHUSIMM BO3HMKHOBEHUSI 00SI3aTEILCTB BO (DPaHITy3CKOM IIpaBe
Kpome 10roBopoB (cT. 1101) siBasitorest kBazuaoroBopsl (cT. 1300). K HuM ot-
Hocares: (cr. 1301—-1301.5 — Beaenue uyxxux aen 6e3 mopydyeHus; cr. 1302—
1302.3 — HeocHoBaTenbHbIN I1aTek; cT. 1303—1303.4 — HeocHOBaTeILHOE
oborarieHue), a Takke AeauKT (cT. 1240) u kBa3umenukT (cT. 1241 — oTBeT-
CTBEHHOCTb 32 Bpe/l, IPUYMHEHHBII B pe3yibTaTe HEOPEeKHOCTH UM HEOCTO-
POKHOCTH JINIIA). 3IeCh YCMAaTPUBACTCSI pellaioliee BIMSHIEC pUMCKOTO IIpaBa
Ha KJ1accu(PUKaLIMI0 OCHOBaHU I BOBHMKHOBEHMST 00s13aTesbeTB. B 2016 1. 10-
roBopHoe 1mpaBo MpaHITK OBLTO MOABEPTHYTO CYIIECTBEHHOM MOIEPHU3AIINT
(Opnonanc Ne 2016-131 ot 10 deBpans 2016 1.). B HayyHBIX TyOIMKALIASIX
coo01IaeTcs o npeacrosileit peopme B cpepe peryampoBaHus TpakaaHCKO-
IIPaBOBOI OTBETCTBEHHOCTHU B IOTOBOPHBIX 1 BHEIOTOBOPHBIX 00sI3aTe/IbCTBAX?.

B rpaxknmaHckoM 3aKoHOMATeIbcTBE ['epMaHUM OCHOBAaHUSIMM BO3HMK-
HOBEHUS 00513aTeJIbCTB CIYKAT JOTOBOPHI, CACTKN Y OCHOBaHUS, TIONOOHBIC
caenkam (§ 311 YimoxeHus1); IeUKT U HapyleHre 3akoHa (§ 823 Yioxe-
HUS); HEOCHOBaTeabHOe oborameHue (§ 812—822); BeneHue nena 6e3 1mo-
pydenus (§ 677—687).

' I'paxnaHcKoe ¥ TOProBoe MpaBo 3apyOeKHbIX FTOCYIapCTB: YUeOHUK: B 2 T. / OTB. pell.
E. A. Bacuibes, A. C. Komapos. 4-e usn., nepepad. u gor. M., 2004. T. 1. C. 419.

2 Makosckas A. A. Pedopma morosopHoro rnpasa Bo ®@paniuu. HoBble MOJOXEHUS
I'paxknanckoro komekca @Ppanuuu // BecTHUK aKoHOMUYecKoro npasocynust PD. 2016.
Ne 8. C.76—101.
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OCHOBY peryJupoBaHUsI OTHONIICHUI B chepe MpaBOBOrO peryJupoBa-
HUSI UHMeNNeKMYanbHoll co0cmeeHHOCMU B CTpaHaX POMaHO-TePMaHCKOM
MPaBOBOI CEMbU COCTABJISIIOT MEXIYHAPOIHbIe KOHBEHIIMM — bepHckast
KOHBEHILIMSI 00 OXpaHe JUTepaTyPHBIX U XyI0XECTBEHHBIX ITPOU3BEICHUI
oT 9 cenTs16ps 1886 r. u INapukckass KOHBEHIIMSI O IPOMBIIILICHHOI CO0-
ctBeHHOCTH OT 20 MapTa 1883 1., mon BIMsIHUEM KOTOPBIX C(POPMUPOBATIOCH
HaLlMOHAJIbHOE 3aKOoHOoAaTebcTBO ®paHuuu u ['epMaHuu.

OCHOBHBIM HOPMATUBHBIM aKTOM B PEryJIMPOBAHUM ITpaBa MHTEIICKTY-
aJIbHOI coOCTBeHHOCTH Bo P paHiinm sBisieTcs Komeke MHTeIeKTyaIbHOI
cooctBeHHocTH 1992 1. (Code de la propriété intellectuelle), Komekc cocront
13 IBYX Pa3IeioB: 3aKOHOIATEIbHOTO M PEryIUPYIOIIEro. 3aKOHOIATeIbHBII
pasmes pa30oWT Ha TP YacTH: 1) IMTepaTypHast ¥ XyIOXeCTBEHHAs COOCTBEH-
HOCTB; 2) MPOMBIIIJICHHAsI COOCTBEHHOCTS; 3) MpuMeHeHMe Konekca Ha 3a-
MOPCKUX TepPUTOPHUSIX 1 Ha MaiforTe. Perymupyrommii pa3men neTaln3upy-
€T TTOJIOKCHHUSI 3aKOHOIATEIbHOTO pa3zesia, BKIIoJasl B ce0sT BOCEMb KHUT:
1) aBTOpCKOE TIpaBO; 2) MpaBa, CBS3aHHbIE C ABTOPCKUM MPaBoM; 3) 0011I1e
MOJIOKeHUsT; 4) afMUHUCTPATUBHAS 1 MpodecCroHaIbHasl OpraHu3allus;
5) au3aiiH; 6) oXpaHa U300pETeHMI U TEXHUYECKUX 3HAHUIA, 7) TOBapHbIE
3HAKM, 3HAKW OOCITYXXUBAHUSI U IPYyrue OTIIMYUTEbHbIC 3HAKU; §) Creim-
aJIbHbIE MOJIoXeHUs B Maitorte, Yoinuce u @yryHe, Hopoii Kanenonuu
U Bo (paniry3ckux KOxHbIx 1 AHTapkTHueckux 3eMisix. Kpome Konmekca
B aHHOI cepe neiicTByeT psin 3akoHOB: 3akoH Ne 2011-1843 ot 8 nekabpst
2011 r. «O ceptudukaTax 3allUThl ITpaB COOCTBEHHOCTU Ha HOBbIE COpTa
pactenuii» (B pea. ot 12.03.2015); 3akon Ne 2012-287 ot 1 mapta 2012 r.
«O0 MCToNb30BaHNM B IM(PPOBOM BUJIE HETOCTYITHBIX KHUT XX BeKa»; 3a-
KoH No 2011-1898 ot 20 mekabps 2011 r. «O Bo3HarpaxkjaeHUM 3a 4aCTHOE
KOMUPOBaHUE» U JP.

B I'epmanuu perynupoBaHue chepbl MHTEIEKTYalbHO COOCTBEHHOCTH
OCYIIECTBIISIETCST CIIeMabHBIMU 3aKoHaMu: «O maTeHTax»; «O IpaBOBOI
OXpaHe MPOMBILIEHHBIX 00pa3LoB»; «O06 yIpaBleHUU aBTOPCKUMU ITpaBaMu
1 CMEXHBIMU TIpaBaMm»; «O0 oxpaHe TOBApHBIX 3HAKOB U APYTUX 0003HAUE-
Huit»; «O0 oxpaHe TOIOJOTUI MHTETPAIBHBIX MUKPOCXEM TTOJTYIIPOBOIHM -
KOBBIX ITPOAYKTOB»; «O0 oxpaHe MOJYyIIPOBOTHUKOB»; «O0 0XpaHe HOBBIX
COpPTOB pacTeHUI» U ap.!

B cTpanax KOHTHHEHTAIBHO IPABOBOI CEMBH HOPMBI HACAe0CHBEHHO20
npaea BKIIOUEHBI B COCTAB TPaXKIaHCKUX KogeKcoB. OCHOBaHMEM Hace-
MOBaHMS CIIYKUT 3aBelllaHue Win 3akoH. B ¢1. 721 'K ®panumu ckasaHo,
YTO «KOT/Ia YMEPIINIA HE PACIIOPSIIUICS CBOUM MMYIIIECTBOM TIOCPEICTBOM
0e3BO3ME3IHBIX C/IEJIOK, ITPaBO Ha HACJIENCTBO MIEPEXOIUT B COOTBETCTBUM
¢ 3akoHOM». Ctatbu 734—750 ycTaHaBIMBAIOT OYEPETHOCTD MPU3BAHUS Ha-
cieHUKOB 10 3akoHy. B 'K ®@panimu (ct. 895) 3aBenianue paccMaTpuBaeT-

I Cm. Caiit BcemupHOIi opraHM3alMM WHTEUIEKTYalbHOM cobctBeHHOCTH (BOMC)
http://www.wipo.int/portal/ru/index.html
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¢ Kak cliejika, MocpeICTBOM KOTOPOI 3aBellaTesb pacmopsixKaeTcsl BceM UIu
YacThl0 CBOETO MMYIIECTBA Ha CJIyyail CBOeil CcMEepTU U KOTOPYIO OH BITpaBe
OTMEHUTD. 3aBelIaHKE MOXET ObITh COOCTBEHHOPYUYHBIM, YIOCTOBEPEHHBIM
WJIM TallHBIM (CT. 969). @paHIly3cKOMY HacJaeICTBEHHOMY 3aKOHOIATEIbCTBY
M3BECTHBI U OCOOBIEC MpaBUIa OTHOCUTENIBHO MOPSIAKA COCTABICHUS U YIO-
CTOBEpPEHMSI HEKOTOPBIX 3aBelllaHuil (HalmpruMep, 3aBellaHnit BOGHHOCTYXa-
IIHAX, MOPSIKOB, 3aBEIIaHUI Ha TEPPUTOPUSIX, TIe HET HOTAPUYCOB).

B I'paxnanckom ynoxenuu I'epmanuu KHura nsitass umenyercst «Ha-
CJICIICTBEHHOE TIPABO» M COICPXKUT ITOJIOKEHUSI 00 YHUBEPCATbHOM IIPaBO-
IIpeeMCTBe MPH HacjaenoBaHnu. HacremoBaHue 1o 3aKOHY OTHOCUTCS K TT0-
PSIOKY HacJeMOBaHMSI, 3aKOHOM yYCTaHABIMBACTCS 0YePETHOCTD ITPU3BAHMS
K HaCJICMOBAaHMIO TAaKMX HAcJIeTHUKOB. Haciemomareab MOXET Ha3HAYUTH
HacJIeMHNUKa OTHOCTOPOHHUM pacIlOpsoKeHUEM Ha CiTydail cMepTu (3aBe-
1aHue, 3aBelnaresibHoe pacropskeHue) (§ 1937), Ho MoXeT Ha3HAYUTh Ha-
CJICTHUKA W TIOCPEICTBOM JOTOBOpa O HAaClIeIOBaHUH, a TAKXKE YCTAHOBUTH
3aBelllaTeIbHbIe 0TKa3bl M Bo3noxeHus . CormacHo § 2265 YiokeHHst MOXeT
OBITH COCTABJIEHO OOIIIee 3aBellaHue, HO TOJBKO CYTIPYTaMu.

M cToYHMKM M OCHOBHbIE MHCTUTYTHI FPAXKIAHCKOTO MPAaBa CTPaH o0meit
cuctemsl paBa. Koria aHITMIACKUI I0PUCT XOYeT Y3HATh, KaK peryanupyeT-
¢s1 KaKoi-JIM00 BOIIPOC, OH B MEPBYIO OYEPE/Ib BBISICHUT, PETYIUPYETCS JI
JAHHBII BOITPOC CTaTYTOM, 1 €CJIM 3TO TaK, OH TMOXeTaeT 00paTUTHCS K YTOU-
HSIIOIIMM TIPABOBBIM TPEINUCaHUSM, TTIOCKOJIbKY CYIbH, CIeIysl JOKTPUHE
0 CYyBEpEeHUTETE MapJaMeHTa, CBSI3aHbl MapJaMeHTCKUMM akTaMu. CorinacHo
3TOI JOKTPUHE, apJaMeHT C TOUKHU 3pEHNs TEOPUM TTPaBa MOXET MPUHSTh
WJIU HE TIPUHSITD J1000H 3aKOH, XOTsI Ha ITPAKTUKE €ro MOJHOMOUNS B TaHHOM
00J1acTU «OTpaHUYEHbl HEKOTOPHIMU paMKaMu». BTopoit MOMEHT, Ha KO-
TOPOM OCTAaHOBUT CBOE BHUMAaHUE aHTJIMNCKUI IOPUCT, OYIET OTHOCUTHCS
K IeATeNIbHOCTH cyaeil. OH T0JKeH Y3HaTh, He OBbLIO JIU KaKUX-JIM0O OImy0 -
KOBaHHBIX JIeJI, B KOTOPBIX paccMaTpUBAJICS JaHHBIN BOIIPOC, TIOTOMY UTO,
Oaromapsi JOKTPUHE MpelieeHTa, 00JIbIasi YacTh HOPM aHTJIMIICKOTO IpaBa
OepeT HauaJlo OT CyIeOHBIX pelleHU U BhICKA3bIBAHUM CyIeii, KOTOPHIE Clie-
JyeT UCKaTh B Pa3JIMYHBIX CEPUSIX CYICOHBIX OTYETOB'. 3aKOH (CTATyT) B AH-
iy opMaIbHO IPeodIIazaeT Hal APYTMMHI NCTOYHUKAMM TIpaBa, HO BCE XKe
OIpeAEISIONIYIO POJIb UTPAET CyneOHOE peleHue (TTpeleaeHT). AHTIuicKast
MnpaBoBas CUCTeMa, cCUcTeMa o01Iero mpasa (common law), mosydusia 3To
Ha3BaHUE OT PelIeHni o0IUX cynoB. McTopruecku o0Iiee IpaBo U IpaBo
crpaBemmBocTH (law of equity), co3maHHEBIEC B IIpoliecce HOPMOTBOPUYECKOM
JeSITeTbHOCTU CYIOB, COCTABIISIIOT MpeleIeHTHOe TpaBo — stare decisis (pe-
IIUTh TaK, KaK ObIJIO PEIIeHO paHee).

I'paxnanckoe npaBo CIIA XOTS U peuUNUpPOBAJIO aHTIUICKOE 0011iee
MpaBo, HO JOKTPUHA MPEIeICHTHOTO MTpaBa TaM MpUMEeHsIeTcst 0oJiee THOKO,

' Pynepm Kpocc. IlpeueneHt B aHrmiickoM mpase. M., 1985. C. 23.
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YUUTBIBAS ACLIEHTPAIM3ALNI0 CYIeOHON CUCTEMBI (CUCTEMa CyIOB IITAaTOB
U cuctema eaepalbHbIX cynoB). «O0liee mpaBo» — MPaBoO KaXA0ro OT-
NeTBHOTO IITaTa, 332 HEKOTOPBIMU NCKITIoYeHUSIMU. Hapsimy ¢ o01mmM mpaBom
JEefCTBYeT (heepalbHOE 3aKOHOAATEIbCTBO. B HEKOTOPHIX IITaTax, riue Aeii-
CTBYET 0O0l1lee MPpaBo, ObUIM TTPUHSITH TPaKAAHCKHE KOJAEKCHI. DTO IITAThl
Ixopmxus, Kamudopnus, Monrana, CesepHag n FOxnas Jlakora. Ho atn
KOIEKChl — IUIOA KOHCOJIMIALMU HOPM, CO3MAaHHBIX MPeXHEN cyneOHOM
npakThkoii. MckmoueHue cocrasisior mrat Jlynsuana u reppuropun [Tyap-
To-PuKo, TIIe COXpaHUIIOCh BIMSIHIE KOHTUHEHTAILHOTO ITpaBa. OIMacHOCTh
HapyILIeHUS eMIMHO00pa3us aMepUKaHCKOTO TTpaBa 3aKOHOIATEIbCTBOM OT-
JeJIbHBIX IITaTOB MpHBeIa K HEOOXONUMOCTY Pa3padOTKU U MPUHSITUS TH-
TOBBIX eIMHOOOPA3HBIX 3aKOHOB.

Taxk, B 1914 1. 661 IpUHAT EnnHOOOpa3HBIN 3aKOH O IMapTHEPCTBE
(Uniform Partnership Act). 3akoH ObLI MepecMOTPEH U U3MEHEH HECKOIb-
KO pa3, mocyieaHuii pa3 B 1997 r. Enunoo6pasnsiii Toprosuiii Konexkce CILIA
(Uniform Commercial Code), BiepBbIie OITyOJIMKOBaHHBIN B 1952 T., IB-
JIIeTCsl OMHUM U3 €IMHOO0OPAa3HbIX aKTOB, BBEIEHHBIX B 3aKOHOAATEILCTBO
C LIEJTbI0 YHU(PUKAIIMY ITPABOBBIX HOPM O TIPOIaKax v IPYTUX KOMMEPUYECKUX
cnenkax. IMocnegnne nonpasku B ETK 6uutn mpunater B 2010 T.

B cTpanax o61iero mpaBa HOPMBI, KacaroIIMecs: IIPaBOBOTO MOJIOXEHUS
@uzuueckoeo auya, conepxkarcs B pa3JIMUHbIX 3aKOHAX, B OTJIMYME OT CTpaH
KOHTUHEHTAJILHO MTPaBOBOI CEMbH, T/Ie CTATyC (PM3MUECKOTO JIUIIA 3aKpe-
IUIEH B COOTBETCTBYIOIINX pa3aeiax TpakIaHCKUX KOIEeKCOB. B oTHOIIeHUHT
craryca ¢pusnueckux auu B Aurnuu u CIIA ucnonb3yercs kateropus «legal
capacity» — npaBoBas ciocooHocTb. B CIIIA onpeneieHre mpaBoBOro Io-
JIOXKEHUSI TPakaaH OTHECEHO K 3aKOHOMATEIbHOM KOMITETEHIIUN IITaTOB.
B otHomeHUN ropuduyeckux auy HaydHast noktpuHa AHrauu u CLLIA He BbI-
paboTaia UX YHUBEPCAJIbHOTO MOHSTHSI. B AHIINM K I0pUINYECKUM JINIAM
IIPUHSITO OTHOCUTD KOPITOPAITNHU: ¢IMHOJMIHEBIC KOPIopalyu (corporation
sole) u oobenuHeHMs ull (corporation aggregate); B CIIIA Kopriopauuu
MOAPa3IeIIOTCS Ha MyOIMYHbIe (TrOCyaapCTBEHHbIE, OOIIECTBEHHbIE WU
MMOJIUTUIECKIE) U YACTHBIC (KOMMEpPUYECKIE WIM HEKOMMepUeCKue)' .

B cTpaHax mpelieneHTHOTO IIpaBa OTCYTCTBYET IIOHSITUE GeUiHbIX NPAB.
DaKTUYECKU TTOHSITUE «BEIITHOE TTPABO» 3aMEHSIETCS IIOHITUEM «COOCMEeH-
Hocmbe» (property). Paznnune moHMMaHMs 1paBa COOCTBEHHOCTH B poMa-
HO-TEPMaHCKOI IIPaBOBOI CeMbe M TIPaBOBOIl CEMbE CTpaH OOIIETO ITpaBa
CTPOUTCSI Ha KOHLIETIUHU «PaClIEIIEHHON! COOCTBEHHOCTH»: B POMaHO-Tep-
MAaHCKOI MpaBOBOI ceMbe NeMCTBYET MPUHIIMI «OdHA Belllb — OJHO MPaBO

' Vunesam bepram (William Burnham) nmpuMeHUTETIBHO K MPeITPUHUMATEIBCKOM e~
sarespHocTH B CLUA mnuuier: «BojbIIMHCTBO CYyOBEKTOB MPEANIPUHUMATENILCKOM NesiTelb-
HOCTU OPraHM30BaHO B OHOM U3 TpexX (popM: MHAMBUIAYAIbHOE YaCTHOE MPEANPUITUE, TO-
BapuIIeCTBO (TIOJIHOE MJIM KOMMaHAUTHOe) win Kopriopauusi» (ITpaBoBasti cuctrema CIIA.
Beim. 3. M., 2006. C. 900—910).
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COOCTBEHHOCTH»!; «AHIJIIOCAKCOHCKOE IPaBO... 00bEINHSICT B €AUHOM I10-
HSITUM TIpaBa COOCTBEHHOCTH MHOXKECTBO €TI0 Pa3HOBUIHOCTEI: BEIITHBIC
1 00s13aTeTbCTBEHHEBIC TIPaBa; YAaCTUIHBIE IIPABOMOYMST MHOTHX CYOBEKTOB,
pacrnpocTpaHsoIIMecss Ha OIUH U TOT Xe O00BEeKT MpaBa COOCTBEHHOCTHU
U T. A.»2. JloBepuTe/ibHast COOCTBEHHOCTh (trust) B CTpaHax oOILLEero rpasa
OCHOBaHa Ha KOHIICTIIMM pacIIeIUIeHNs COOCTBEHHOCTH. JleseHne Bemeit
Ha ABMKMMOE U HEIBMKMMOE UMYIIIECTBO IMTPUMEHSIETCS CyaMU BO BHEIITHE -
SKOHOMUUYECKMNX OTHOLIEHUSX, BHYTPEHHUIT 000pOT (B AHIJIMU) COXpaHSIET
KJaccudukauuio Bele Ha peaibhyto coocmeenHocms (real property): UMyllie-
CTBO JBMXKHMMOE Y HEBUXKMMOE, KOTOPOE MOXKHO TPeOOBaTh 10 peaJbHOMY
HMCKYy — O BOCCTAHOBJICHUM BJIANICHUSI, U NepcoHanvryio (personal property):
MMYIIECTBO Yallle ABIKIMOE, HO MOXET OBITh M HEIBIIKMMOE, BO3BpaTa
KOTOPOTro TpebOoBaTh HeJb3sl, MOXKHO IMOJIYYMTh 3a HEro JIMIIb JCHEXHYIO
KOMIIEHcaIuo — mnepcoHanbHbll ucK. B CIIA nmpuMmeHsieTcs neneHue Be-
LI HAa ABYKMMOE Y HEIBUXKUMOE®,

B obnactu o6s3amenvcmeennoeo npaéa NOKTpUHA MPeLeAEHTHOTO MpaBa
He BbIIEJISIeT 00IIYI0 YacTh 00s13aTeJIbCTBEHHOTO MpaBa, IMPUCYIY 00sI-
3aTeILCTBCHHOMY IIpaBy pOMaHO-TepMaHCKOM IpaBOBOIl ceMb. BmecTe
C TeM JOKTpUHA MPU3HAET JeJIeHUe 00s13aTeIbCTB Ha JOroBop (contract)
W IENUKT (tort), XOTs U He BhIpaboTaa o01ero (B IIMPOKOM CMBICE) TT0-
HATHUA 00513aTeIbCTBA.

B aHTIIMIICKOM ITpaBe TOTOBOP «IIPEACTABIISET, TIPEXKIE BCETO, TIPaBOBOE
obeliaHue, K UCIOJTHEHUIO KOTOPOTO MOXHO TIPUHYIUTh B CyAeOHOM I10-
pSIIKE Y OCHOBY KOTOPOTO COCTaBIISIET TpUaga — odepra, aKIenT U BCTped-
HOe yIoBIETBOpeHUe»*. B mutepatype Oblia OTMEUeHa XapaKTepHast 1eTalb
AHIIMICKOTO TOTOBOPHOTO MpaBa: «odepTa U aKIenT — He 00s3aTe/IbHbIC
YCIIOBUSI ACHCTBUTEIFHOCTH JTOTOBOPA, a TOJIBKO CPEACTBA aHAJIM3a CYIIe-
CTBOBaHMSI JIOTOBOpa»°.

[TpuHIUITEI TOTOBOPHOTO TIpaBa, CO3MaHHbBIC AHTJIMACKUMU CYyIaMM,
0bITM 3amMcTBOBaHEI TIpaBoM CIIIA. JIeaukT (tort — rpaXkmaHCKOe IIpaBo-
HapylleHue, HapyllleHe 3aKOHHbBIX TPaB) BO3HUKaET BHe Aorosopa. B CILIA
JEMKTHOE TIpaBo 0a3MpyeTcs Ha MpaBUJie O TOM, YTO BCE YISHBI O0IIeCTBa

' Ckpsobun C. B. K Bompocy 0 TeopeTu4ecKnx MoJielisix BeliHoro npasa // 2KypHain poc-
cuiickoro mpasa. 2009. Ne 4 (148). C. 86—97.

2 Kukomb B. A. CoBpeMeHHbIC TEHICHIIMY U MPOTUBOPEUUS YICHHUSI O ITPaBe COOCTBEH-
HOCTH B Pa3BUTHIX KAITUTAIUCTUYECKUX CTpaHaxX // AKTyalbHble TIPOOIEMbI COBPEMEHHOTO
Oypxya3Horo rpaxnaHckoro npasa. M., 1983. C. 38; XKdanos A. A. BO3HUKHOBEHUE U 2BO-
JIIOLUST TOBEpUTEbHOM cobcTBeHHOCTH B OOGIeM mpaBe // IlpaBosemenue. 2001. No 6.
C. 189—-198.

3 Boeamwix E. A. I'paxknaHckoe 1 ToproBoe mpaBo. M., 1996. C. 116, 117.

4 TI'paxmaHCKOe M TOProBOe MPaBO 3apyOeskKHBIX TOCYIAPCTB: YYeOHUK / OTB. pell.
E. A. Bacuibes, A. C. Komapos. T. 1. C. 496.

3 Jlanuna B. B., Yenyos H. B. CpaBHUTEIbHAS XapaKTePUCTUKA aHTJIIMIICKOTO U POCCHIA-
CKOTO T'pak/IaHCKOTO MpaBa B chepe 3aKiIoueHust 1oroBopos. Tsepsb, 2000. C. 27.
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HMMEIOT O0IIYI0 00S1I3aHHOCTb BO3AECPKMUBATHCS OT COBEPUICHUS JEHCTBUIA,
KOTOpBIE MOTYT MOBJEYb TPUIMHEHUE Bpea IpyruM JIosiM. B 3aBucumoctu
OT CTETICHY BUHBI IIPUYWHUTEIIS Bpeaa, JeINKTH TPATUIIMOHHO Pa3IesioT
Ha TP KaTerOpUU: YMBIIIJICHHbIEC NETUKThI, IETUKThI PYU HATMIUU HEOPeXk -
HOCTY BUHOBHOTO U JICJIMKTHI, TIPEATIOJIaTaloliie HaCTYTIIICHE OTBETCTBEH -
HOCTH 0e3 HaJTUIWsT BUHBI' .

PerynupoBaHue paBoOTHOILIIEHUI B chepe uHmeAIeKMYanbHOl COOCMBeH-
Hocmu B CTpaHaxX OOIIETo IpaBa B OOJIBIICH CTEIIEH! BEIHECEHO Ha YPOBEHD
3aKOHa, a He TpeleIeHTa, YTO O0BbSICHSETCS IeCTBUEM B JaHHOI cdepe
KOHBEHITMOHAIBHBIX HOPM, B 0COOEHHOCTH bepHCKoi1 KOHBEHIIMH 00 OXpa-
HE JIMTePATyPHBIX 1 XYI0XECTBEHHbBIX Mpou3BeaeHuii 1886 r. u Iapuxkckoi
KOHBEHIIMU T10 OXpaHe MPOMBIIIJIEHHON coocTBeHHOCTH 1883 1. B Benu-
KOOpHUTAHUHN IEMCTBYET IPUHATHIN B 1988 . 3aK0oH 00 aBTOPCKOM IIpase,
MpoMbILIJIeHHBIX oOpa3iax u nateHtax (Copyright, Designs and Patents
Act 1988). B CIIIA otHomieHus B chepe MHTEIUIEKTYaTbHOI COOCTBEHHOCTH
PEryupyroTcs HECKOJIbKUMU 3aKOHAMU, B YaCTHOCTU 3aKOHOM «O0 aBTOp-
ckoMm mipaBe» 1976 1. (U. S. Copyright Act of 1976, 17. U.S.C. § 101 et seq.),
3axonoM «O marenTax» 1952 r. (U. S. Patents Law, 35 U.S.C. § 1 et seq.), 3a-
koHOM «O ToBapHbIX 3HaKax» B pen. 2009 r. (US Trademark Law, 15 U.S.C.
§ 101 et seq.)%.

PerynupoBanue wacaedosanus B cTpaHax OOIIETO IpaBa MMEET CBOIO
crieruky. Eciim B cTpaHax poMaHO-repMaHCKOM MPaBOBOI CEMbU MMYIIIE -
CTBO HaCJIeAyeTCs B ITOPSIAKE YHUBEPCATLHOTO MPAaBOIIPEEMCTBA, TO B CTpa-
Hax 00IIEeTo TpaBa UMYIIECTBO YMEPIIETO TIEPEXOIUT IyTEM CIeIIUaTbHON
CcyneOHOI Mpollenyphbl K TaK Ha3bIBAEMOMY JUYHOMY TPEACTaBUTEIO Ha-
caemonatests (B JOBEpUTEIbHYIO COOCTBEHHOCTB), a 3aT€M, ITOCJIC PACYeTOB
C KpeauTopaMmH, rnepenaetcs HaciaeqHuKam®. K 4uciay OCHOBHBIX UCTOY-
HUKOB HACJIEACTBEHHOTO IpaBa AHIIMM OTHOCSTCSI 3aKOH O 3aBEIIaHUSIX
1837 r. (Wills Act 1837); 3akoH 00 amMIHUCTPUPOBAHUHY HacaencTs 1925 T.
(Administration of Estates Act 1925); 3akoH o HacJienoBaHUU (IOJOXKEHUU
cempr 1 wkouBeHIeB) 1975 r. (The Inheritance (Provision for Family and
Dependants) Act 1975).

B CIIIA npu HacnenoBaHUHM T10 3aBELIaHUIO CYI Ha3HAYaeT UCTIOJIHUTE -
JIS 3aBeIIaHMs (executor), KOTOPBIM HEITOCPEICTBEHHO 00ecIIieuBaeT mepe-
XOJl K HacJeMHUKaM TIPUYUTAIONIETOCS UM HaCJIeJICTBEHHOTO MMYIIIeCTBa.
ITo HacieACTBY IPU OTCYTCTBUM 3aBEILAHMS «CYI 110 AeaM O 3aBellaHUsIX
M Haclie[ICTBaX Ha3HayaeT aiMUHKCTpaTopa HaceacTsa (administrator), ajis
OCYIIIECTBJICHMS Hal30pa 3a pacnpeaeeHueM HacaeICTBEHHOIO UMYIIleCcTBa

' CM.: Yuavam bepnam. Ipasosas cuctema CIIA. C. 691, 693.
2 U.S.C. — United States Code (Konekc CoenneHHbIX [1ITaToB AMeprKy — CBOIHAsT
konudukaius denepanbHoro 3akonozaaresnabersa CIIA).

3 CM.: I'paxknaHckoe ¥ TOProBoe MPaBo 3apyOeskKHBIX TOCYIAPCTB: YICOHUK / OTB. pell.
E. A. Bacuibes, A. C. Komapos. T. 2. C. 569.
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MeXIy HacJeTHUKaMU U TIoTallleHUEM JOJITOB YMEPILEro»'. 3aKoHoIaTe b~
CTBO O HAaCJIEAOBAaHWH OTHOCUTCS K KOMITETEHIIMH IITaTOB, HO B 1964 T. Ha-
yayioch coctaBieHue EqunoodpasHoro konaekca o 3apemanusx (The Uniform
Probate Code). B 1969 r. o 6611 0mo0peH. B mociennuii pa3z Koxekc nepe-
cmatpuBaics B 2008 r. Komekc rmoHOCTbIO MPUHST TOJbKO B IIECTHAALIATH
mrataX. OcTaJbHBIC ITATHI IPUHSIIN JIMIIL pa3IndHbie pparMeHTHI Ko-
neKca.

Hcrounuku 9actHOro npasa EBponeiickoro coo3a. OmHa 13 BasKHEUIIINX
3amad mpaBa EBpocoro3a — yHMbUKAaIIMS 4aCTHOTO IpaBa. «Paznmmams Mexmy
OTIETbHBIMU TIPABOINOPSIIKAMHU, KaK 10 COAEPKAHUIO, TaK U 10 3aKOHOIa-
TeJIbHOM TeXHUKE, a TAKXKe HalIMOHAIbHbBIC MHEPLIMOHHBIC TEHACHIIMU OUYeHb
cepbe3Hbl. COMMXKeHUe MpaBa Ha HaYaJbHBIX dTarax MOXKET IMIPOUCXOIUTD
HeOoNbIIMMU 1IaraMu. I1pu 3ToM B cpaBHEHMU C OTPaHUYEHHBIM KOJIMYe-
CTBOM ITOCTAHOBJICHUI 3HAYMTENIbHASI YacTh OTBOOUTCS AupekTuBam Co-
obmecTBa. B To BpeMs KaK TOCTAHOBIICHHS AEHCTBYIOT Ha TEPPUTOPUU BCEX
rocynapcTB — wieHOB EBporieiickoro coro3a HermocpeICTBEHHO, TUPEKTUBBI
TpeOyloT TpaHc(hopMallMy B HallMOHAJbHOE MpaBo. B obaact coOCTBEHHO
IpaXkIaHCKOTO TIpaBa ObLT IIPUHST PSIT AMPEKTUB, 3aTPOHYBIINX JOTOBOPHOE
IIPaBO M OTBETCTBEHHOCTH IO 00SI3aTEILCTBAM, 1 BCC 3T TUPEKTUBHI Ha-
TMpaBJIeHbI HA TTOBBILIEHKE 3alMIIIEHHOCTY TIOTpeduTeneii»2. [paBna, ceron-
HSI YK€ TOBOPAT He 00 YHU(UKALIMK, a 0 TapMOHU3aliK ImpaBa EBpocoro3a
M HAIIMOHAJIBHOTO IpaBa rocymapctB — uieHoB EC.

B mexanmsme mpaBoBoOro peryiaMpoBaHus EBpocolo3a perjiaMeHTbI
U IUPEKTUBBI OTHOCATCS K MCTOYHUKAM TaK Ha3bIBA€MOIO BTOPUYHO-
ro npaBa’. Peecramenmol 3a4aCTyIO pacCMaTPUBAIOT KaK aKThl, CPaBHUMbIE
C 3aKOHOM, OHU aJpecyloTcs rocynapcTsaM — wieHam EBpocorosa. Hampu-
Mmep, Pernament (EC) Ne 1371/2007 EBpomneiickoro napiamenra u CoBera
oT 23 okTs16ps 2007 r. o mpaBax MmaccaxxupoB XKeJe3HOAOPOKHOTO TpaHC-
IopTa 1 00s13aTeTbCTBaX. JIMPEKTUBHI SIBIISIOTCS 00S3aTeIBHBIMY IUTS KasK-
JIOTO TOCydapCTBa-ieHa, KOTOPOMY OHU aIpeCOBaHBI, B TOM, UTO KacaeTcs
OXXMIAaeMOTO0 pe3yIbTaTa, COXpaHsIs 3a HAalIMOHABHBIMY BIACTSIMU CBOOOIY
BBIOOpa (hopM 1 cpenctB (cT. 249 JloroBopa, yupexnatoniero EBpormneiickoe
€o00111eCTBO)*.

' Yunvam Bepnam. Tpasosas cucrema CLIA. C. 777-779.

2 Buavghpuo bepemann. BBeneHHe K MOHMMaHWIO repMaHCKOro [pakIaHCKOro yio-
xeHust / I'paxknaHckoe ynoxeHue I'epmanum = Deutsches Biirgerliches Gesetzbuch mit
Einflihrungsgesetz: BBo. 3akoH K I'paxki. yaoxeHuto / Hayd. pen. A. JI. MakoBckuii [u ap.].
C. XV.

3 Mapuenxo M. H., Jlepsouna E. M. TlpaBo EBporeiickoro coo3a. Borpocs! ucropuun
u Teopuu: yued. nocooue. M., 2017. C. 175—191.

4 orosop Berymnui B cuiny 01.01.1958. C 1 deBpais 2003 roma BCTYIWI B CHITY TTOIITH-
caHHbIii B ropoae Hutte 26 despains 2001 roga Hutikuit goropop, uameHsoruii JloroBop
o EBporneiickoM corose.



Pazpen Il
FrPAXXAOAHCKOE NTPABOOTHOLWEHWUE

laBsa 5
NOHATUE, S NNIEMEHTbI U BUObI
FrPAXAAHCKUX MPABOOTHOLWEHWA

§ 1. NoHaTHe U 0CO6EHHOCTU FPAXKAAHCKOrO NPAaBOOTHOLLEHUS

IToHsiTHE TPaXKAAHCKOTO MPABOOTHOLIEHHs. B TIpoliecce Ku3HenesITeNb-
HOCTH JIIOAY U UX KOJIJIEKTUBHBIE 00pa30BaHUsI BCTYMAIOT APYT C APYTOM
B Pa3HOOOpa3HbIC OOIIECTBEHHBIC OTHOIICHUSI. 3HAUMTEIbHAS YacTh 3TUX
OTHOIIIEHUI peryupyeTcsl MPaBOBBIMA HOpMaMU U TIpuodpeTaeT hopmy
MPaBOOTHOIIICHUH. B 3aBUCHMMOCTH OT BUIA 3TUX OTHOIICHUI 1 TTPUMEHSI-
€MBIX K HIM METOIOB IIPAaBOBOIO PETYIMPOBAHUS ITPABOOTHOIICHUS] MO-
T'YT HOCUTb TOCYIapCTBEHHBII, aIMUHUCTPATUBHBIN, YTOJJOBHO-TIPABOBOIA,
MpolecCyaTbHbIN U MHOH xapakTep. OcoObIM M HarboJiee BasXKHBIM BUIOM
IIPaBOOTHOIICHUI B O0IIIECTBE, OCHOBAHHOM Ha PEIHOYHOI 9KOHOMUKE, SIB-
JISTIOTCS TPaKAaHCKO-TIpaBOBble OTHOLIEHUs. IMEHHO rpaxnaHcKue MpaBo-
OTHOIIIEHUS 00pa3yIoT TOT GYHAAMEHT, Ha KOTOPOM 0a3MpPYyIOTCS IOMIMHHAS
JIEMOKPATHsI, YaCTHOE TPEATNPUHUMATEIBCTBO U CBOOOIA TUIHOCTH.

Bonpoc o MoHSITUY rpax AaHCKOTO MPAaBOOTHOILIEHUST, KaK U O TIOHSITUU
IIPAaBOOTHOIIICHUS B 1I€JIOM, HOCUT TUCKYCCHOHHBIN XapakTep.

OnHYM aBTOPBI — U MX OOJIBIIMHCTBO — CUUTAIOT TIPABOOTHOIIEHUSIMU
peasibHbIe 00IIECTBEHHbIE OTHOILIEHUS, YPEryIMpOBaHHbBIE HOPMaMHU TpaBa.
B pesynprate mpaBoBOTro BO3ACICTBIS OOIIIECTBEHHBIC OTHOIICHUS ITPHUO0-
peTaloT 0coOyIo TTPaBoBYyIO (hOPMY, a MX YUACTHUKU HAIEJSIOTCS IpaBaMu
1 00S13aHHOCTSIMM, TTOAKPETUIEHHBIMU MepaMu rocy1apCTBEHHOTO IMPUHYXK -
TICHMUS.

JHpyrve aBTOpbl pacCMaTpPUBAIOT ITPABOOTHOIIIEHUST B KQUeCTBE HEKOM
HaeaabHOM MOJEIM MOBEICHMSI YYaCTHUKOB OOIECTBEHHBIX OTHOIICHMA,
C TIOMOIITBIO KOTOPOM PETyIUPYIOTCST peabHbIe OOIIEeCTBEHHBIC OTHOIIIC-
HUs. IHBIMU cJToBaMU, C 3TUX TO3UIIMIA TTPaBOBbIE HOPMBI BO3IEMCTBYIOT
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Ha OOIIECTBEHHbIE OTHOILIEHMS HE MPSIMO, a Yepe3 MMPOMEKYTOUHOE 3BEHO,
KOTOPBIM U SIBJISIIOTCS IPABOOTHOIIEHUST. [TOHSITHO, YTO MPY TaKOM ITOAXOJE
MPaBOOTHOIIIEHUST BHICTYIAIOT KaK Cyryoo MicaJbHBIC SIBJICHUS, CO3IaBac-
MBI TIPAaBOBBLIMU HOPMaMHU.

006a noaxoaa K MOHITHUIO «ITPABOOTHOIIIEHNE» UMEIOT TIPaBo Ha CyIlle-
cTBOBaHMe. Bee mmpaBoBbIe MOHITHS ¥ KOHCTPYKIIMK BeChMa YCIIOBHEI 1 ITpa-
BWJIBHBI JINIIIh HACTOJIEKO, HACKOIBKO CTIOCOOHBI JIOTUIHO 1 HETTPOTUBOPE-
YUBO OOBSICHUTD SIBJICHUSI IIPABOBOM AeiCTBUTEIbHOCTH. [105TOMY BIO/IHE
BO3MOXHO pacCMaTPUBaTh IIPABOOTHOLIEHKE U KaK 00J1€4eHHOE B [IPABOBYIO
(hopmy peasibHOE 00LIECTBEHHOE OTHOLIEHHE, U KaK 0COOYIO IIPAaBOBYIO MO-
JIeJib, Ha KOTOPYIO JOJDKHBI OPUEHTUPOBATHCS YYACTHUKM OOIIECTBEHHBIX
OTHOIIeHUH. BaxkHO nuib, 4TOOBI MPH JIIOOOM IMOJIXOAE HE MPOUCXOoauiIa
MOAMEHA ONHUX MOHATUI APYTMMU, HEPELKO HabJoqaeMas B JIMTEpaType,
KOrja, HalpuMep, OTAEJbHBIC 3JEMEHTbl IPABOOTHOIIEHUS BBIACISIOTCS
C MO3UIIMY MPABOOTHOIIIEHMSI KaK PeaJbHOIO 00IIECTBEHHOTO OTHOILIEHMSI,
a IpyThe — C MO3UIINY MPABOOTHOIIEHUS KaK MOJEII TTOBEICHMS.

Ha nHamr B3misi, 6oJiee 3MpaBbIM ¥ JIOTUIHBIM SIBJISICTCS TPAIUIIMOHHBIINA
ITOAXOM, K TIPABOOTHOIICHUIO KaK YPETyIMPOBAHHOMY IIPaBOM OOIIECTBEH-
HOMY OTHOIIIEHMIO. Ero mocToMHCTBAMHU, TI0 CPAaBHEHUIO C TIPaBOOTHOIIIE-
HHEM — MOJEIBIO TTIOBEICHUS, IBIISIIOTCSI ITPOCTOTa, OTCYTCTBHE HEOOXOMM -
MOCTH pa3IeisiTh pealbHbIe OOIIECTBEHHBIC OTHOIICHUS U MX MOJEIbHbBIC
KOHCTpyKLMU. B X01€ peryarpoBaHust IpaBoOBbie HOPMbI HEIIOCPEACTBEHHO
BO3IEHCTBYIOT HA OOIIECTBEHHBIE OTHOLIEHMS, HAIIPABJISISI MX B HY>KHOE PyC-
JIO U TIpUIABasi UM IIPaBOBYIO ONPENEIeHHOCTb.

Takum o0pasoM, epadxcdancikoe NPagoOMHOUEHUE — MO Ypecyiupo8an-
HOe HOpMAMU 2paxcOancKoeo npasa obuecmeenHoe omuouierue. B pesynbrare
MPaBOro PETYJIMPOBAHUSI OOILIECTBEHHOE OTHOLICHUE HUKYIA He UcYe3aeT,
a JIMIIb IPUHUMAET ITPaBOBYIO (DOPMY, a €r0 YYaCTHUKM HAICISIOTCS CyOh-
E€KTMBHBIMM MpaBaMU 1 00S3aHHOCTSIMU, MTOIKPEIICHHBIMM MepaMu TTpH-
HYIWTEITHHOTO XapakTepa.

OcraBasich OOIIECTBEHHBIM OTHOIICHHMEM, TPAXKIAHCKOE ITPABOOTHO-
LIEHWE BCET/IA SIBIISICTCST OMHOUeHUueM mexcdy Aodbmu M He MOXET paccMma-
TPUBATHCS KaK OTHOIICHHE YeJIOBEKa K BEIIM M TeM 00JIee KaK OTHOIICHIE
MeXIY BeLIaMHu.

I'paxxmaHcKoe MpaBOOTHOILIEHWE HOCUT 801601l xapakmep. IlocnenHuii
MPOSIBJISIETCS. B IIPABOOTHOILIEHUH ABOSIKMM 00pa3oM. C 0IHOI CTOPOHHBI,
B HOpMaXx IIpaBa, KOTOpbie (hOPMUPYIOT IPAXKIAHCKKIE IIPABOOTHOILIEHUSI, BbI-
paxkeHa rocyaapcTBeHHas BOJIsl, HAIIpaBJIsIIOLLAsl peabHble 00LECTBEHHbIE
OTHOIIIEHUST B He0OXonuMoe mmpaBoBoe pyciao. C Ipyroii CTOpoHbl, B Tpa-
BOOTHOIICHUSIX TPOSIBJISIETCS] BOJISI CAMUX €r0 YYaCTHUKOB. BOJIBIIMHCTBO
rpaXIaHCKUX MPAaBOOTHOILIEHUIT BO3HUKAET I10 BOJIE UX CYOBEKTOB, BCTYIIA-
IOLMX B 00JIalaHKe UMYILIECTBOM WX B TOTOBOPHBIE OTHOILIEHHUS IPYT C APY-
roM. B Tex rpaxxnaHCKUX MPaBOOTHOIIEHUSIX, KOTOPBIE BO3HUKAIOT ITOMUMO
BOJIM WX YYaCTHUKOB (HaIpuMep, B clydae IPUIMHEHNST BHEIOTOBOPHOTO
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Bpena), BOJIEBOW XapaKTep MPOSIBISIETCS] B MPOLIECCE OCYIIECTBICHUST BO3-
HUKIIUX B pe3yJibTaTe ACTUKTA MPaB U 00s13aHHOCTEN.

Oco0eHHOCTH TPAXKIAAHCKOro npaBooTHomenuss. O6anas OOIIUMU ISt
BCEX IIPABOOTHOLIEHU YepTaMH, IPaKIaHCKOE NMPAaBOOTHOLLIEHUE UMEET
CBOM MPU3HAKU, O1aroapsi KOTOPbIM OHO BbIIENSIETCST B 0COObIN Bua. B ko-
HEYHOM CYUETE 3TH MPU3HAKU OTIPENESIOTCS Crienn(UKOI TeX 001IeCTBeH-
HBIX OTHOILIEHUI1, KOTOPbIE PETYIUPYIOTCS HOPMaMU rPpaxkIaHCKOTO MpaBa.
[TosToMy MHOTAA B TUTEpaType OHU CBOMSTCS K IOPUANYECKOMY PABEHCTBY
CTOPOH TPAXKIAHCKOTO MPABOOTHOIIEHUS U K UX IOPUANYECKON HE3aBUCH-
MocTH apyr ot apyral. OmpHako 6osiee MPOXYKTUBHBIM MPEICTABISETCS BbI-
JieJIeHNe He TOJIbKO 0a3MCHBIX, HO U TIPOM3BOJHBIX OT HMX OCOOCHHOCTEN
TPaXIAHCKUX TTPABOOTHOIIIECHUT.

[Mpexne Bcero, rpakaaHcKue MPABOOTHOIICHUSI, IEHCTBUTELHO, €CTh
OMHOUEHUS PAGHYIX, He ROOHUHEHHbIX Opye dpyey cyosekmos. To 0bCcTosITeb-
CTBO, YTO B KOHKPETHOM TIPABOOTHOIIIEHUU OIUH U3 €T0 Y9aCTHUKOB MOXET
00J1a1aTh JIUIIIb IPAaBaMU, B IPYrOil — BBICTYMATH JIMIIIb HOCUTEJIeM 00sI3aH-
HOCTe, IpU3HAKy PaBEHCTBA HE TIPOTUBOPEYUT, TIOCKOJIBKY ITPAaBOOTHOIIIE -
HMe ¢ TAKMM COJIep>KaHWEM BO3HUKIIO IO MX COOCTBEHHOMY XetaHuto. Kpo-
Me TOTO, BO3MOXHOCTh YIIPaBOMOUYEHHOTO JIMIa TpeOOBaTh OT 00SI3aHHOTO
JIU1Ia OTIPENIeIEHHOTO TIOBEIEHMsI BOBCE HE 03HAYaeT, YTO €My TPUHAIIEKUT
M TPaBO BMEIIMBAThCS B OTIEPATUBHO-X03MCTBEHHYIO I€ATEIEHOCTb CBOETO
KOHTpareHTa.

IIpr3Hak paBeHCTBa yUaCTHUKOB TPakIaHCKUX PABOOTHOIIEHWH MOJI-
KPETUIEH UX UMYUje CMEEeHHOIL U 0PeaHU3AYUOHHOI CAMOCIOAMENbHOCIbIO U He-
3asucumocmoio dpye om opyea. Pasy Meetcsi, peub He UAET O HEOOXONMMOCTHU
UX MOJTHOI 00ocobieHHocTH. Tak, rpakIaHCKue MTPaBOOTHOLIEHUSI MOTYT
CKJIaZIbIBATHCSl MEXIY CYNpyraMu U OJM3KMMU POICTBEHHUKAMU, CBSI3aH-
HBIMU IPYT C APYTOM MHOTMMU ITpaBaMu U 00513aHHOCTSIMU; MEXIY I0pUIM-
YeCKMMU JIMAMU, TIPEJCTABIISIONIMMU CO00i 3BEHbsI OMHON OpraHu3alun
(HammpuMep, TpodCO3HOI) MIIM HAXOXSIIIIMMUCS B U3BECTHOM 3aBUCUMOCTH
IPYT OT ApyTa (JI0YepHUE U 3aBUCHUMEBIC OOIIEeCTBA) U T. 1. B 3THX 1 TOTOOHBIX
CITy4asix TpakIaHCKOE 3aKOHOIATEIbCTBO YCTAHABIMBACT OMIPE/ICTICHHbIE Ta-
paHTUM 0OeCTIeYeHUST HE3aBUCUMOCTH YYaCTHUKOB TPaXKIaHCKOTO 000poTa.

B rpaxmanckue mpaBOOTHOIICHUSI CHOCOOHbI BCHYNAMb A100ble cYyOBeKnbl
npasa — dusndeckre auna (TpakaaHe, MHOCTPAHIIBI, JTUIa 0e3 TpaKaaH-
CTBa), OPUINIYECKUE JINIIA, MyHULIUTIAJIbHBIE ¥ TOCYIapCTBEHHBIE (ITyOIy-
Hble) oOpa3oBaHus. [Ipu 3TOM Bce OHU HAXOASTCS, KaK TIPAaBIIIO, B pPABHOM
TTOJIOXKEHWU, 32 UCKITIOUEHUSIMU, TIPSIMO YKa3aHHBIMU B 3aKOHE. B yacTHO-
CTH, CTAHOBSICh YYaCTHUKAMU I'PAXKIaHCKUX MTPABOOTHOIICHWH, TyOJIUIHbIE
00pa3oBaHMs HE BIPaBe MOJIb30BaThCSI CBOMMU BJIACTHBIMU BO3MOXKHOCTSI-
MM, a TOJKHBI BBICTYIIaTh Ha PABHBIX CO BCEMU OCTaJIbHBIMU Hayajax.

' CM., Hamip.: I'paxknanckoe npaso / oz pen. A. I1. Cepreesa, 0. K. Toncroro. 6-¢ u3m.
M., 2006.T. 1. C. 95, 96 (aBrop rnaBsl — H. JI. Eropos).
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I'paxnaHcKue MPaBOOTHOILIEHUSI BO3HUKAIOT, U3MEHSIIOTCS U MpeKpaliia-
I0TCSI HA OCHOBAHMHU LIIUPOKOTO Kpyra 00CTOSITEIbCTB, TJIABHBIMU 13 KOTOPBIX
SIBJISIIOTCSI AKMbL C860000H020 80A€U3BSABACHUS UX YHACMHUK08. VIHBIMU CJTO-
BaMM, OCHOBHBIM IOPUAMYECKUM (DaKTOM, MOPOKIAIONINM, U3MEHSIOLIIUM
U MPEKPAIIAIONINM I'PakIaHCKME TPABOOTHOIIEHUS, IBISIOTCS caenku. [1pu
3TOM IpaXIaHCKWE MPABOOTHOIICHHWS] MOTYT BOZHMKATh IO OCHOBAHMSIM,
KOTOpBIE MPSIMO 3aKOHOM HeE TIPeyCMOTPEHBI, HO €My He TIPOTUBOpeyar.

ConepkaHue TpaXKTaHCKUX TTPABOOTHOLICHUN MOXKET onpedensimvcsi He
MObKO 3aKOHOM, HO U coeaauieHuem cmopoH. B cuity mpuHIMIa TUCTTIO3UTUB-
HOCTHU YYaCTHUKU TPAXKTAHCKUX IMPABOOTHOLIEHUI B OOJIBITMHCTBE Clyda-
€B BIIpaBe U3MEHUTD MTPAaBUJIA, TIPEIYCMOTPEHHBIE HOPMaMU TPakIaHCKOTO
MpaBa [yist JaHHOTO BUIIAa OTHOIIIEHUIA, a TAKXKE YCTAHOBUTD [UIs ce0s TaKue
npaBa 1 00s13aHHOCTH, KOTOPbIE HE MPeayCMOTPEHBI 3aKOHOM. KoHeuHo,
B rpakIaHCKOM ITPaBe eCTh HEMAJIO U UMITEPATHBHBIX HOPM, KOTOPBIE B psiie
obJacTell TpaX1aHCKO-TIPABOBOTO PEryIMpOBaHuUs Aaxe Mpeodianator.

J1st TpaXkIaHCKUX TTPaBOOTHOIICHUI XapaKTePHBI 0co0bie cnocodbl 3a-
WUMbl HAPYUWEHHBIX CYOBeKMUBHBIX epadcOaHcKux npas. B oCHOBHOM OHU
CBOMISITCS K TIPUMEHEHUIO MEp MMYIIECTBEHHOTO XapaKTepa, a UMEHHO
K BO3MEIIEHUIO YOBITKOB U B3bICKaHUIO HeycToliku. KpoMe Toro, mmpo-
KO MCTIOJNIb3YeTCs Takasl Mepa, Kak JIUIIeHUe I0pUINIECKON CUITbI OTIpe/e-
JICHHBIX IOPUANUYECKUX (HAKTOB (MPU3HAHKUE HENEHCTBUTEIbHBIMU CIENOK,
pelleHnii OPraHOB IPUINYECKUX JIUII, AKTOB TOCYIapCTBEHHBIX OPTaHOB
u T.11.). HampoTus, Mepbl BO3IEWCTBUS HA JJUIHOCTh HAPYILIUTEIS 31eCh
MOYTH HEM3BECTHBI, & BO3MOXHOCTH JOOUTHCSI UCTIOTHEHMSI 00SI3aHHOCTH
O/ MPUHYXIEHUEM KpaiiHe OrpaHUUYECHBI.

Haxonen, B kauecTBe 0011IeT0 MOPsiIKA 3alUThl HAPYIIEHHBIX TIPaB BbI-
CTYIIaeT cyOebHbLil NOPss00K, 3aKJIIOYAIOILIMIICS B TOM, UTO MTOTEPIIEBIIMI 00-
palaercsi ¢ COOTBETCTBYIOLIUM MCKOM B CYIl, KOTOPBIH BBIHOCUT pellieHHe
00 yIOBJIETBOPEHUU MCKa WU OTKa3e B 3TOM. [1py 3TOM rpakiaHckoe mpaBo
CTUMYJIUPYET HapyIIUTeIel K J0OpOBOJILHOMY YIOBJIETBOPEHUIO 3aKOHHBIX
TpeOOBaHUI TIOTEPIIEBIINX.

Bosee moapo6HO BCe 3T OCOOEHHOCTHU IPaKIaHCKUX MPAaBOOTHOUIEHUA
OyIyT paCCMOTPEHBI B MTOCIENYIOIINX TJIaBaX YUeOHUKA.

C y4eToM CcKa3aHHOTO MOXHO TIPEJIOKUTh CIIeaylollee onpeaeieHue
IPaXIaHCKOTO MPABOOTHOIICHUS: UM A6ASeMC MAKoe ypecyaupo8aHHoe
2DANCOAHCKUM NPABOM 00UeCmBeHHOe OMHOUEeHUE, KOMOpoe CKAA0bl8aemcs
Mexcoy pasuvimu, He NOO4UHeHHbIMU Opye Opyey cybseKkmamu, HaoeaeHHbIMU
B3AUMHbIMU NPABAMU U 00S3AHHOCIAMU, CO0ePICAHUEe KOMOPbIX onpedene-
HO, KaK npasuno, OUCHO3UMUBHBIMU HOPMAMU 3AKOHA U HAPYUeHUe KOMOPbIX
61e4em npuMeHeHue K Hapyuumensm npuHyOUmenbHblx Mep UMyuecmeeHH020
Xapakmepa.

I'paxxnaHckoe MpaBOOTHOLIEHWE WMEET CBOIO CTPYKTYpY, DJEMEHTA-
MM KOTOPOIi SIBJISTIOTCSI €T0 CYOBEKThI, CoAepKaHue, 0ObEKT U OCHOBAHUS
BO3HUKHOBEHMSI.
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§ 2. DneMeHTbI rPaXKAAHCKOro NPABOOTHOLLEHUS

Cy0beKTbl rpazkancKkoro npaBootHomenus. IlpasonpeemctBo. CyonekTa-
MM TPaXIAHCKOTO IMPABOOTHOIICHUS MIPUHSTO UMEHOBATD TeX YYACTHUKOB
OOIIIECTBEHHOTO OTHOIIEHUsI, KOTOPbIE BCICACTBUE YPETYTMPOBAHHOCTH
3TOT0 OTHOIICHUSI HOPMaMM I'PakIaHCKOTO TIpaBa CTAHOBSITCSI HOCUTEIISI-
MM CYOBEKTUBHBIX TPaKIAHCKUX ITPaB U 00s13aHHOCTE!. TepMUH «CYOBEKTHI
TPaXIaHCKOTO TTPAaBOOTHOIICHNS» B TPaXKIAaHCKOM 3aKOHOIATEIbCTBE HE
ynotpebJsieTcst. 3aKOHOIATEILCTBO ONEPUPYET TEPMUHAMU «2paxcoaHe»,
KOTOPBIM OXBATBIBAIOTCS BCe (pr3MUEcKye Ui (T.e. COOCTBEHHO Tpaxaa-
He, MHOCTPaHIIbl U JIULa 0e3 rpaXaaHCTBa), U <«ropududeckKue AUya», KO-
TOPBIM 0003HAYAIOTCSI KOJJICKTUBHBIE 00pa30BaHUSI JIIOACH, HaleIeHHBIC
MpaBOM Y4acTBOBaTh B rpakaaHCKOM obopoTe. B kauecTBe obobIIaronieit
KaTeTrOpUU MPUMEHSETCSI TCPMUH «1uya», OObSIMHSIIOIINN KaK (DM3NIECKUX,
TaK U opuandeckux auu. Kpome Toro, B rpaxknaHCKUX MPaBOOTHOIIEHUSIX
MOTYT YYacTBOBATh ITyOIMIHBIE 0Opa3oBaHmsl — Poccuiickas Pemepannys,
cyobekThl Penepalli 1 MyHULIMIIATbHBIE 00pa3oBaHus. [1o obmemMy mpa-
BWJTY K HUM TIPUMEHSIIOTCSI HOPMBI, OTIPEACIISIONINE YIACTHE B IPaXKIAHCKUX
MPaBOOTHOIIEHMSIX Iopuandeckux aull (1. 2 ct. 124 T'K).

Yc0BUSIM M OCOOEHHOCTSIM YYACTHSI B TPAXKIAHCKUX ITPABOOTHOIIEHUSIX
KaXIIOT0 M3 Ha3BaHHBIX CYOBEKTOB MOCBSIIEHBI OTACIbHBIC IJIaBbl HACTOSI-
1Iero pas3zaesa yyeOHuKa.

K moHsATHIO «CYOBEKTBI TPaXKIaHCKOTO ITPABOOTHOIICHUSI» TECHO TIPH-
MBIKAET MOHSTUE «HPABoCyOseKmMHOCMb», KOTOPOE IMPOKO UCIOIb3YeTCs
B JOKTPUHE, HO TIPX 3TOM HAITOJHSIETCS TTOAYAC Pa3HBIM COMEpPKaHUEM.
Yarue Bcero mpaBocyObeKTHOCTHIO 0003HAYAIOT IIPU3HAHHYIO 3aKOHOM BO3-
MOXKHOCTh UMETh I'paXkIaHCKHUE MpaBa M 00sI3aHHOCTH TTPY BOSHUKHOBEHU N
B OyayleM KOHKPETHBIX ITPaBOOTHOIIEHUWI'. VIHBIMM CJIIOBAMH, TTPaBOCYOb-
€KTHOCTh paCCMAaTPUBACTCSI B KAUECTBE OOIIIEH IOPHINICCKON IMPEaITIOChII-
K1 00J1a1aHusI KOHKPETHBIMU TPaXKIAHCKMMMU MpaBaMu U 00SI3aHHOCTSIMU.
CunraeTrcs TakKe, 9YTO MPABOCYOBEKTHOCTD SBIISICTCS 0000IIAIOIICH KaTe-
ropueii, BKIoJarolei B cedsi mpaBOCIOCOOHOCTD, 1€eCIIOCOOHOCTh U Je-
JIMKTOCIIOCOOHOCTD. BoJiee moapoOHO 3TH BOIIPOCHI OCBELIAIOTCS B IU1. 6 1 7
HaCTOSILEro ydeOHUKa.

IIpuoGpeTast 10 OCHOBAHMSIM, JTOITYCKAEMBIM 3aKOHOM, CYOBEKTUBHBIC
MpaBa U 00s1I3aHHOCTH, MPABOCYOBEKTHBIC JIMIIA CTAHOBSITCS YYaCTHUKAMU
KOHKPETHBIX TpaXkIaHCKUX MPAaBOOTHOIIEHUI. B II060M rpaskiaHCcKoM Tpa-
BOOTHOIIIEHUU JOJIKHO OBITh HE MEHEe IBYX CTOPOH — yIIPaBOMOUYEHHOI
1 00513aHHOM. YTIIpaBOMOUYEHHOI CTOPOHOI BBICTYIAaeT 00J1aaareb Cyobek-
TUBHOTO IpaBa, 00sI3aHHOI CTOPOHOI — HOCUTEIb I'pakaaHCKO-TIPaBOBOM
00s13aHHOCTHU. JI0CTaTOYHO YacTO KaXKIblil M3 YUaCTHUKOB I'PaskIaHCKOTO

' CwM., Hamp.: CoBeTckoe rpaxknanckoe rpaso / oz pea. O. C. Modde, 0. K. Toncro-
ro, b. b. Uepemnaxuna. JI., 1971. 4. 1. C. 54 (aBrop miaBel — A. K. FOpueHKo).
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MPaBOOTHOLIEHHUSI OMHOBPEMEHHO SIBJISIETCS yIIPABOMOUYEHHOM 1 00s13aHHOM
cropoHoii. Tak, 13 Toroopa KyIii-Ipoaaky ITpoaaBel] U MOKyIaTes b pyu-
00peTaloT He TOJILKO MpaBa, HO U 00s13aHHOCTU. [1pu aTOM Kaxkias u3 CTOpoH
IpaXkIaHCKOTO MTPaBOOTHOIIIEHNSI, KaK IIPABUJIO, MOXKET OBITh IPEACTaBIcHA
HEeCKOJIbKUMU JuilaMu. Harmpumep, B 00sI3aTeTbCTBE M3 IPUYMHEHMS Bpe-
Jla MOXKET OBITh OMHOBPEMEHHO HECKOJIBKO YIIPABOMOYECHHBIX 1 00SI3aHHBIX
JINII: TIepBBIE TIPEACTaBICHBI COCOOCTBEHHMKAMM MMYIIECTBA, KOTOPOMY
MIPUIMHEH BPeI; BTOPBIC — JIMIIAMU, COBMECTHO ITPUUYMHUBIIINMU 3TOT BPE/.

Kaxk mpaBmiio, B IpaBOOTHOIIICHUH YIaCTBYIOT KOHKPETHBIC JIMIIA — TIPO-
JaBell U TTOKYIaTeNlb, apeHAATOp U apeHaoaaTes b 1 T. 1. OMHaKO B HEKOTO-
PBIX TTPAaBOOTHOIIECHMSIX, HAIIpUMEP B ITPABOOTHOIICHUSIX COOCTBEHHOCTH,
Ha 00s13aHHOI CTOPOHE BBICTYMAET HEOIPEeAeJIEHHOe YMCIIO Il (BCe TaK
Ha3bIBaeMble TPETbU JIM1IA), KOTOPbIC HOKHBI BO3IEPKMUBATHCS OT HApY-
LLIEHUS TIpaBa COOCTBEHHOCTH.

CyObeKTHBIN COCTaB YUaCTHMKOB I'PaXkIaHCKOI0 MPaBOOTHOIIEHUS MO-
SKET MEHSTBCS B pe3yJIbTaTe Pa3IMIHBIX COOBITUI W AECTBUIA, B YaCTHOCTH
B CIIyJastx CMepTH (PU3MUIECKUX JIMIL, TUKBUIALUNA W PeOPTaHU3aLINH I0pH-
JIMYECKUX JIUI, COBEPIIIEHUS CAEIOK U T. 1. [lepexod npag u obszannocmei
om 00H020 Aula (npasonpeoulecmeeHHUKa) K opy2omy Auyy (npasonpeemHuxy),
KOmopoe 3ameHsiem e20 8 NPABOOMHOULeHUU, HA3bIBACMCS NPABONPEEMCMBOM.

PasznmmuaroT 1Ba BUa mpaBoIipeeMcTBa — YHUBEpcaabHOE (001Iee) M CUH-
TyJIsSIpHOE (JacTHOE).

[Ipu yrusepcarvrnom npasonpeemcmee MpaBOIIPEEeMHNK 3aMelIacT IIpa-
BOIIPEIIIECTBEHHMKA BO BCEX IMPABOOTHOIICHUSIX, 32 UCKIIOUCHUEM TeEX,
B KOTOPBIX MPAaBOIIPEEMCTBO He gomyckaeTcs. [IpumMepoM Takoro mpaBo-
MpeeMCTBa CIIYXKUT HacJelOBaHKE, B pe3yJIbTaTe KOTOPOTo K HacJleAHUKaM
MepexonsT Bce MpaBa U 00sI3aHHOCTH YMEPIIIero, KpoMe MoraiiaeMbIX ¢ ero
CMEPThIO.

Ilon uacmubim TOHUMAETCS IIPABOIPEEMCTBO B OHOM WJTA HECKOJIBKHUX
KOHKPETHBIX IIPaBOOTHOIIEHUSIX. Tak, B pe3ybTaTe YCTYIIKH ITpaBa TpeOoBa-
HUS CYOBEKTUBHOE TPaKIaHCKOE ITPaBO, a IIPH TIEPEeBOIE TOJITa — IpaskaaH-
CKO-IIpaBOBast 00SI3aHHOCTh MOTYT MEPEUTH K IPYTUM JIUIIaM, KOTOPEIE 3a-
MEHSIT CBOMX IIPABOIIPEAIIECTBEHHUKOB B KOHKPETHBIX ITPABOOTHOIICHUSX.

[To obmemy TpaBUITY ITpaxkIaHCKOE TIPaBO JOITyCKAeT IPaBOIIPEEMCTBO
B OTHOIIICHWY MMYIIIECTBEHHBIX ITPaB M 00SI3aHHOCTEH 1 He pa3peliaeT ero
B OTHOIICHUN JIMYHBIX HEMMYIIIECTBEHHBIX IpaB M 00s13aHHOCTe. OMHAKO
3TO MIPABWIIO UMEET UCKIIOUeHNs. Hampumep, 1o aBTOPCKOMY T0TOBOPY WU
T10 HACJICICTBY K MPaBOIPEEMHUKY MOXKET ITepeiTH ITPaBo Ha 0OHAPOIOBaHE
MPOU3BEACHMS, KOTOPOE SIBISIETCS] TUYHBIM HEMMYIIIECTBEHHBIM ITPABOM.

O0BeKTbI rPazKAaHCKOro npaBooTHomeHusa. @uiocodust onpenensieT 00b-
€KT KaK BHELIHUIA MTPOTUBOCTOSIINMN CYOBEKTY TIPENMET, HA KOTOPBIA Ha-
MpaBJieHa IesITebHOCTh cyobeKTa. COOTBETCTBEHHO, B MPaBOOTHOLIEHUN
O0OBEKTOM SIBJISIETCS TO, HA YTO BO3ICUCTBYIOT €r0 CyOBheKThl. CyOBhEeKTHI
TpakIaHCKOTO TTPAaBOOTHOIIICHMST 00JIaTar0T TIpaBaMy M O0SI3aHHOCTSIMMU,



84 | Tnasa 5. MoHSTUE, ANEMEHTbI M BULbI rpaxaHCKuUX NPaBOOTHOLLEHNI

KOTOpbIE OMPEeSIOT TPAaHUIIBI MX BO3MOXHOTO U JOJIKHOTO MOBEIEHMUSI.
CienoBaTesIbHO, OCYIIIECTBIISISI TIpaBa U 00sI3aHHOCTH, OHU BO3ICHCTBYIOT
Ha MOBeJIeHUE, KOTOPOE TOJIBKO U CITOCOOHO PearupoBaTh Ha peryaupyoliee
Bo3zaelicTBue. TakuM 00pa3oM, 00seKmom epaircoancKkoeo npasoomHOULeHUS
caedyem npusHamo nosederue e2o Y4acmHUKo8.

OnHaKko POCTast KOHCTATAIMsI TOTO OUYEBUITHOTO OOCTOSTEIHCTBA MAJIO
YTO JaeT B MPaKTUYECKOM IIaHe, €CIM He UCCIIeI0BaTh MpeaMeT caMOro
MTOBEICHMS Y9aCTHUKOB IPaXXIaHCKOTO TTpaBooTHoIeHus. [TocieqHue BCTy-
MMaloT B OTHOIIEHUS APYT C IPYTOM TIO TIOBOAY Pa3IMIHbIX MaTepUAIbHBIX
M HemaTepuabHbIX 071ar. B kauecTBe Takux OJ1ar BHICTYIIAIOT BELIU, BKIOYast
HaJIMYHbBIC IEHBIY W JOKYMEHTApHbBIC IICHHBIE OymMaru, NHOEe MMYIIECTBO,
B TOM 4HcCJie Oe3HATMYHbBIE IEHEeKHBIE CPENICTBA, Oe3M0KYMEHTapHbIe IIEHHbIe
Oymaru, UMyIIeCTBEHHBIE TTpaBa; pe3y/IbTaThl padOT M OKa3aHUe YCIIYT; OX-
paHsieMbIe pe3yJIbTaThl MHTEIICKTYaIbHOM AeSITeIbHOCTU U TIPUPaBHEHHBIC
K HUM CpeJICTBa MHAMBUIYaIU3alun (MHTEJUIEKTyabHasi COOCTBEHHOCTB);
HemartepuanbHble 61ara (cT. 128 I'K). ITockonbKy BOKPYT 3TUX GJ1ar CTPOUT-
csI TIOBEJICHNUE YIaCTHUKOB I'PaxkIaHCKMX IMPABOOTHOILICHU, UX U TIPUHSITO
CYNTATh 0OBEKTAMU TPAXKIAHCKUX ITPABOOTHOIICHMIL'.

Bonee mogpobHast XxapakTeprCcTUKa OTAEIBHBIX 00BEKTOB IPpaXkIaHCKOTO
MPaBOOTHOIIEHMS AaeTcs B 1. 11—13 yueOHUKA.

3aMeTuM, 9TO BOIIPOC 00 0OBEKTE IPakIaHCKOTO ITPABOOTHOIICHHUS SIB-
JisIeTCsl U3MI00IEHHBIM MTPEIMETOM CIIOpa IIUBUIUCTOB, KOTOPOMY YIEISIeTCS
ropaszao 0oJiblile BHUMAHMS, YeM OH TOT'0 3acayXuBaeT. B KkpaTkom Buze cy-
IIECTBO TUCKYCCUI CBOAUTCS K cieaytomieMy. Bo-TiepBeIx, 00cyKmaeTcs BO-
MPOC 0 TOM, BO3MOXKHBI JT 6€300bEKTHBIE TPABOOTHOIIECHNUST?. BOIBIIMHCTBO
LIMBUJIMCTOB OTBEYAET Ha HETO OTpUIIATebHO, IOCKOJIBKY IIpaBa, KOTOPhIE
HM Ha YTO HE HaIlpaBJICHBI, TUIIECHBI BCIKOTO CMBICTIA.

Bo-BTOpBIX, CaM 00BEKT MPAaBOOTHOIIEHUST IIOHUMAETCS KaK TO, Ha YTO
BO3/IECHCTBYET ITPABOOTHOILIEHKE?, Ha YTO OHO HAIpaBJICHO* UJIU IO TIOBOLY
4yero ckiaabiBaercs’. Kakoro-inbo mpakTu4ecKoro 3Ha4eHMs 3TU pasInyust
B ITOIXOJaX HEe UMEIOT, TaK KaK B KOHEUHOM CYETE BCE CXOIATCS B TOM, YTO
00BEKTaMU ITPABOOTHOLICHUI SIBJISIIOTCS Te O71ara, KOTOPbIE UCTTBITHIBAIOT BO3-

! JlaHHBII BBIBOJ SIBJSIETCS] YCIOBHBIM, MOCKOJIBKY caMy 0Jiara He CIIOCOOHBI pearu-
poBaTh Ha MpaBoBoe Bo3jaeiicTBue. HaszbiBass 00beKTaMy TrpakIaHCKHUX MPaBOOTHOLIEHMIA
Gnara, nepeunciieHHble B cT. 128 T'K, MbI, KaK 1 O0JIbIIMHCTBO aBTOPOB, UMEEM B BUIY, KO-
HEYHO, TIOBEIEHUE UX YYACTHUKOB, HATIPABJIEHHOE Ha 9TH OJiara.

2 Takyio MO3MIIMIO OTCTAMBAIOT HEKOTOPbIE aBTOPBI — CM., Hanp.: Xaaguna O. C. O6-
1ee yyeHue o npaBooTHolueHuu. M., 1974. C. 214; Toacmoii B. C. Peanu3zaiusi npaBoOTHO-
IIEHUI 1 KoHIenuus oobekTa // CoBeTCKOe rocy1apcTBo U mpaso. 1974. Ne 1.

3 Taxoii MO3UINK TIPUIEPXKUBACTCS OOJIBITITHCTBO aBTOPOB.

4 Cwm., Harmp.: I'paxknanckoe npaso / niox pen. B. 1. Mo3onuHa, A. . MacisieBa. M.,
2003. Y. 1. C. 94 (aBTop riaBbl — B. I1. Mo3oJuH).

3 Cw, Hanp.: I'paxxnanckoe mpaBo / o pex. A. I'. Kannuna, A. Y. Macnsiesa. 2-e u3n.
M., 2002. Y. 1. C. 67 (aBrop rnassl — C. I1. I'puiiaes).
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neiicTBue (dyepe3 MoBeeHNe YYaCTHUKOB MPaBOOTHOILIEHNUI) INOO Ha KOTOPbIE
HarnpaBJIeHO UX MOBEAEHNE WU 110 TTOBOLY KOTOPBIX OHM CKJIAJIBIBAIOTCS.

B-TpeThux, CylecTByeT pa3Inune BO B3IJIsIIAX Ha YMCIIO OOBEKTOB Ipa-
BOOTHOIIeHWIA. OIHU aBTOPHI IPUAECPKUBAIOTCS TCOPUH TUHOTO OOBEKTA,
KOTOPBIM MOXKET OBITh JIUIIb MOBEICHNE YIaCTHUKOB IMIPaBOOTHOIICHUS
IPyTHE CYUTAIOT, YTO Y TIPABOOTHOIICHUI MOXET OBITh HECKOJIBKO O0BEK-
TOB, KOTOPBIMHU BEICTYTAIOT Pa3INIHbIC MaTepHUaJbHbIC M HeMaTepUaIbHBIC
0J1ara’; TPETbH, MBITASICh HAWTU KOMIIPOMMCC, T10JIaraloT, YTO OOBEKTOM SIB-
JISIETCS TIOBEAEeHIE, HAIIPABJIEHHOE Ha pa3/MYHble pojaa Ojara’.

Haubonee BepHOIT SIBIISICTCS TIOCTCTHSAS TOUKA 3pEHUS, XOTSI, B CYIII-
HOCTHU, OHA pa3IessieTCs BCeMH YYaCTHMKAMU TUCKyccuu. Benb n yueHble,
CUYMTAIOIINE O0OBEKTOM IIPABOOTHOIICHUS TTOBEACHNE, HE pacCMaTPUBAIOT
€T0 B OTPHIBE OT COOTBETCTBYIOIINX OJIaT; aBTOPHI, KOTOPBIC TPU3HAIOT 00B-
eKTaMU IIPaBOOTHOIIICHUI caMM OJ1ara, 1moJjiaraloT, 4YTo BO3IEHCTBUE Ha 3TU
OJiara OCyIIECTBISCTCS Yyepe3 MOBeAeHUE YIaCTHUKOB ITPAaBOOTHOIIICHUIA.
[TosTOMy 3HaUeHUE TaHHOU TUCKYCCUM TOXE HEBEJIMKO.

Bomnpoc 06 00bekTe MpaBOOTHOILIEHUSI CBOEOOpa3HO pellayics npogec-
copom O. C. Modde, KoTopblil BBIAES Y TPAaBOOTHOLLIEHUS TPU 00bEKTa:
a) IPUANYECKUI — TMOoBeneHre 00sI3aHHOTO JIulia; 0) UIeOJOTMUEeCKU —
BOJIIO YYACTHUKOB ITPAaBOOTHOLIECHHUS; B) MaTepUaIbHbBIN — BElllb WA MHOE
6J1aT0, C KOTOPHIM CBSI3aHO PETYJIMPYEMOE IIPaBOM OOIIIECTBEHHOE OTHOIIIE-
HME ¥ Ha KOTOPOE HalpaBjIeHO MOBEAEHNE YYACTHUKOB IIPABOOTHOLIEHUS,
HecMmoTps Ha TTpU3HaHME JTJOTMYHOCTH TAKOTO TTOIX0Aa, OOJBIIOTO Yrcia
rocJieioBaTesieil 3Ta O3UINs He UMEET.

CopaepxaHue rpaxKIanCcKoro npaBooTHomennsa. [1o MHeHWO OOJTBIIIH-
CTBa YUYEHBIX, €T0 00pa3yIOT B3aUMHEIC 1pasa u 0013aHHOCMU YHACMHUKO8
2pPancOaHcKo020 npasoomuoulerus. DTU TIpaBa U 00SI3aHHOCTU MMEHYIOTCS
cybseKkmusHbIMU, TIOCKOJIBKY TIPUHAICKAT KOHKPETHBIM CYObEeKTaM IIpaBa.

B camom o6111eM Bre CyOBEKTUBHOE TPaKIaHCKOE TTPABO TIPEACTABISICT
€0001f Mepy BO3MOKHOTO ITOBEICHUS CAMOTO YITPAaBOMOUYEHHOTO JIUIIA U €T0
BO3MOXHOCTh TPeOOBaTh COOTBETCTBYIOIIETO IMOBEACHUS OT 00SI3aHHOTO
Juua. 'paxxgaHcko-npaBoBasi 00s13aHHOCTh — 3TO Mepa AOJIKHOTO MOBE-
JIeHUs 00S13aHHOTO JIMIIA, KOTOPOE MOXET OBbITh MMACCUBHBIM (BO3/1epKaHue
OT OMpEeIeICHHBIX NIeWCTBUIT) UM aKTUBHBIM B 3aBUCUMOCTH OT BUIIA IPaK-
JAHCKOI'O ITPaBOOTHOLIEHHUS.

! Cwm., Hamnp.: ['paxmaHckoe mpaBo: Kypc Jekuuii. O6ias yacTh / o pen. A. I'. IuneH-
k0. Anmartsl, 2006. C. 62.

2 CwM., Hamnp.: I'paxxnanckoe mpaso / miox pex. B. I1. MozonuHa, A. . Macnsiesa. Y. 1.
C. 94 (aBtop rnaBel — B. [1.Mo3onuH); ['paxknaHckoe npaso / noxa pea. 3. M. LIpiOyaeHKo.
M., 1998. 4. 1. C. 43 (aBrop riaBsl — C. T. MaKCUMEHKO); U JIp.

3 Cwm., Hamp.: ['paxknanckoe npaso / nox pef. A. I1. Cepreesa, 0. K. Toscroro. 6-¢ u3n.
M., 2006. Y. 1. C. 95, 96 (aBrop rinassl — H. JI. EropoB).

4 Hoghghe O. C. CoBeTckoe rpaxmaHckoe mpaso. JI., 1958. C. 167—172.
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CyObeKTUBHBIE MpaBa ¥ 00513aHHOCTU I0CTaATOUHO MHOrooOpa3Hbl. He-
KOTOpEIE M3 TIPaB COCTOSIT U3 OMHOTO KOHKPETHOTO IMPaBOMOYMSI, IPyTUe
uMeloT 0oJiee CI0XHYIO CTPYKTYpy. Tak, mpaBo cOOCTBEHHOCTHU BKJIIOUAET
MPaBOMOYMSI BIaJ€HUSI, TIOJIb30BAHUS U PacCTIOpsKeHUsT uMyliecTBoM. [1o-
CKOJIBKY KPUTEPHUU KIIACCU(PUKALINN T'PaXkIAaHCKHX ITPaB BO MHOTOM COBIIa-
JIAIOT ¢ OCHOBAHUSAMU JCJICHUSI CaMUX IPABOOTHOIIIEHUI, BOIIPOC O BUAAX
CYOBEKTHBHBIX TIpaB U 00s13aHHOCTEH OyIET paCCMOTPEH UyTh HUXE.

CyOBbeKTUBHEIE ITpaBa M 0013aHHOCTH Hepa3phIBHO CBSI3aHbI APYT C APY-
TOM, BOHUKAIOT 1 MPEKPAIIAOTCS OMHOBPEMEHHO 1 U3MEHSIIOTCS TIOM BJT -
SIHEM OJHUX U TeX XK€ OOCTOSITEJIbCTB.

B nmuTepatype BcTpedaroTcs M MHBIE B3IJISIIBI HA comepXKaHue TpaxkaaH-
ckoro npaBootHoueHus. Tak, O. C. Modde BbIIensa y TpaBOOTHOILIEHUS
TPU CONEPXKAHUS: MamepuaibHoe, KOTOPbIM OH CUMTaJ TO OOLIECTBEHHOE
OTHOIIIEHKE, KOTOPOE JIEKUT B €TO OCHOBE; Udeos02uueckoe, KOTOPOEe COCTaB-
JIIeT BOJISI TOCYIapCTBa, BRIpAaXkKeHHAsI B IPABOBBIX HOPMaX, M ropuduyeckoe,
KOTOpOe 00pa3yloT MpaBa 1 00SI3aHHOCTHU €0 y4aCTHUKOB'.

ITo muenuto H. /1. EropoBa, comepkaHreM TTPaBOOTHOLICHMS SIBJISTIETCST
B3aMMOEIICTBIE YUACTHUKOB ITPABOOTHOIICHMSI, OCYIIIECTBIIIEMOE B COOT-
BETCTBUM C UX CYOBEKTHBHBIMU IIpaBaMU U 00s13aHHOCTIMU . YeM Ipu 3ToM
B3aMMOJICICTBHE OTIMYACTCS OT TIOBEACHUS YIaCTHIUKOB IIPABOOTHOIICHHS,
koropoe H. JI. EropoB cunutaeT 00beKTOM IIPpaBOOTHOILIEHUSI, OCTAeTCSI He-
SICHBIM.

OcHoBaHHMS BO3HMKHOBEHMS, H3MEHEHHUS H NMPEKPAIeHHs TPAXKIAHCKOro
npaBooTHomeHnnsA. HopMbI rpaskmaHCKOTO IIpaBa caMu 1o cebe He cO3matoT
CyOBEKTHUBHBIX MTpaB U 00s13aHHOCTEN. /11 TOro 4ToOBl Ha OCHOBE HOPMBI
MpaBa BO3HUKIJIO KOHKPETHOE TPaXJIaHCKOe MPaBOOTHOIIIEHKWE, HEOOXOIM -
MO HACTYIUICHHE OTIpeNe/ICHHBIX XXIN3HEHHBIX 00CTOSITEIHCTB. BO3HUKHYB,
rpaxkIaHCKOEe MPAaBOOTHOIICHUE MOXET U3MEHSIThCS MO BIUSHUEM TIpe-
YCMOTPEHHBIX 3aKOHOM (haKTOPOB, a TO M BOBCE MpeKpaTutbest. Q6cmosi-
menbemea, ¢ HAaCMynaeHuem Komopsix nPOUCXo0um 803HUKHOBeHUE, U3MEHeHUe
U npeKpaujerue 2pajicoancKux npasoomHoOueHUll, NPUHIMO HA3bI8amb HPUOU-
YecKuMu axmamiu.

IOpunmaeckue hakTeI HOCSIT pa3HOOOPa3HBIN XapaKTep U IMOAPAa3meIsi-
I0TCS Ha OTAENbHBIE BUABL. JJaHHBII BOITPOC MOAPOOHO paCCMOTpPEH B 1. 14
HACTOSIIIIEero yYeOHUKa.

§ 3. Buabl rpaxxaaHCKUX NPaBOOTHOLLEHUIA

O6mue nonoxkenns. I'paxknaHcKkye MPaBOOTHOLIEHUS, OyyIr e TMHBIMU
B CBOCH CYIITHOCTH, TTOAPA3ICISIOTCS Ha pa3IMIHbIe BUABI M KJTACCU(ULIN-

' Hoghghe O. C. CoeTckoe rpaxmaHckoe rmpaso. M., 1967. C. 84, 85.
2 CM., Hamp.: ['paxknanckoe npaso / nox pen. A. I1. Cepreesa, 0. K. Tonctoro. 6-¢ u3m.
T. 1. (aBrop raBsl — H. 1. Eropos).



§ 3. Bumbl rpaxaHcKux npaBooTHowWweHuii | 87

PYIOTCSI TI0 pa3HbIM OCHOBaHUSAM. [1py 3TOM OITHO U TO K€ MPaBOOTHOIICHKE
B 3aBCUMOCTH OT M30PaHHOTO KPUTEPHSI MOXKET OMHOBPEMEHHO OTHOCUTE-
Cs1 K pa3MYHbIM BUIAM IIPaBOOTHOILIEHUI. Hampumep, paBoOTHOLLIEHKE
COOCTBEHHOCTH SIBJISICTCS] UMYIIIECTBEHHBIM I10 COEP>KAHUIO, a0COIIOTHBIM
10 CYOBEKTHOMY COCTaBY, BEIIIHBIM I10 CIIOCOOY YIOBJIETBOPEHMSI MHTEPECOB
YIIPaBOMOYEHHOTO JIIIA.

B oTimume 0T HEKOTOPEIX IPYTUX BOITPOCOB, CBSI3aHHBIX C IIPABOOTHOIIIC-
HUSMU, KIacCU(PUKALIMS MPAXIaHCKUX IIPABOOTHOILIEHUI UMEET He TOJIbKO
TEOPETUYECKOE, HO U MpakTU4Yeckoe 3HaueHue. [10CKoIbKY IpaBOOTHOIIE-
HMS COOTBETCTBYIOIIETO BHIA 00JIaIaloT OOIIMMU YepTaMHU, TIPaBUJIbHAST KBa-
JTUKAIIST KOHKPETHOTO ITPAaBOOTHOIICHHUS TTO3BOJISIET PACIIPOCTPAHUTh Ha
HEro IMpU3HAKK IIPAaBOOTHOLIEHUI COOTBETCTBYIOLIETO BUAA, TJIy0Ke IOHSTh
€ro CYILIHOCTb U MPUMEHSTh K HEMY aJIeKBaTHbIE €ro IMPUPOJIe IPABOBHIE
KOHCTPYKIIWU.

B y4e6HoOI1 TuTepaType MpaBOOTHOIICHUS TPATUILIMOHHO ACIITCS TI0 TPEM
OCHOBAHUSIM: 10 COAEPKAHMIO (XapaKTepy IpaB 1 00S13aHHOCTEI) — Ha UMY~
LIECTBEHHbIE U JIMUHBIE; IO CYOBEKTHOMY COCTaBY (CTEIEHM OIpeae/IeH-
HOCTHU 00SI3aHHBIX JIMI[) — Ha aOCOIOTHBIE U OTHOCUTEJIbHbBIE; 110 CITOCO0Y
YIOBJIETBOPEHUSI HHTEPECOB YIIPABOMOYEHHOTO JINIAa — Ha BEIITHEBIE M 00sI-
3aTeIbCTBeHHBIC. Hapsmy ¢ Ha3BaHHBIMU BUIAMHK ITPaBOOTHOIIICHNST MHOTIA
JEJISITCS Ha TIPOCThIE U CJIOKHBIE!, peryIsiTUBHBIE U OXpaHuTeIbHbIe?. KpoMe
TOrO, OT/IEJbHbIE ABTOPBI BBIACISIOT B 0COObIE IPYIIIIBI OpraHMU3alMOHHbIE’
M KOPITIOpPaTHBHbBIE TPAaBOOTHOIIEHUSI*, 8 TAaKKe TTPABOOTHOIIEHUS T10 TIOBOIY
MPEUMYIIECTBEHHBIX MPaB’.

B Hacrostimem maparpade mombITaeMcsl IIPEeACTaBUTh 00JIee TTOTHBIMN
CIIEKTP BO3MOXHBIX BUIOB rpaxKIaHCKKUX IIpaBooTHoLIeHui. [Ipexne cae-
JlaeM JBa MpeIBapUTEIbHBIX 3aMeYaHMSI.

Bo-niepBhIX, mompasaeicHe TpaxkIaHCKUX ITPaBOOTHOIICHWIA Ha OT-
JeJIbHbIE BUbI, IPUYEM KaK TPaAULIMOHHbIC, TAK U HETPAAULIMOHHBIE, HO-
CUT B 3HAUMUTEJILHOM CTETNIEHU YCJIOBHBII XapakTep. MHOIMe rpaxmaaHcKue
MPaBOOTHOLICHUS C TPYIOM MOAIAIOTCS KIacCu(PUKalUK, TOCKOJIbKY OTHO-
BpEeMEHHO 00JIaIaloT ITPU3HAaKaMU ITPaBOOTHOIIEHUH pa3HbIX BUIOB. Harpu-
Mep, BEIIETUTH B 00JTACTH aBTOPCKOTO MpaBa UMYIICCTBCHHBIC W JIMIHBIC
HEMMYILECTBEHHbIE IIPABOOTHOLIEHHUSI BeCbMa HEIIPOCTO, TaK KaK B 00JIb-
LIMHCTBE 13 HUX MPUCYTCTBYIOT Y JIMYHbBIE, M UMYIIIECTBEHHbIE YepThl. Heko-

! Cwm., Hanp.: CoBeTcKoe rpaxkaaHckoe npaso / oz pea. B. I1. I'pu6anosa, C. M. Kop-
HeeBa. M., 1979. T. 1. C. 103; I'paxknmaHckoe nipaBo / oa pen. A. I'. Kannuna, A. M. Macas-
esa. 2-e uza. Y. 1. C. 71 (aBrop rmassl — C. I1. ['puriaes).

2 CM., Hamp.: 'paxaanckoe npaso / moa pea. T. Y. Minnapuonosoit, b. M. T'onraino,
B. A. Inetnesa. M., 1998. Y. 1. C. 42, 43.

3 Cwm., "Hanp.: Tam xe. C. 42.
4 Cwm., Hamp.: I'paxknanckoe nipaBo / miox pen. E. A. CyxaHosa. 2-e uzn. T. 1. C. 134.
3 CwM., "Hamp.: Tam xe. C. 135.
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TOpbIE TPakIaHCKKUE MTPAaBOOTHOIIEHUST BOOOIIE HE OXBAThIBAIOTCS TIPUHSITHI-
MM B JIUTepaType KinaccudukausamMu. Tak, TpaquliMOHHOE IMoApa3neicHue
MPaBOOTHOLIEHUI Ha BEILHbIE 1 00513aTe/IbCTBEHHbIE HE PACIIPOCTPAHSIETCS
Ha TIPaBOOTHOIICHHUSI, BOSHUKAIOIINE TI0 TTOBOIY MCKITIOUUTEIBHBIX TIPaB,
W HaCJIe[ICTBEHHBIC TIPABOOTHOIIICHHS.

Bo-BTOpBIX, BbIIEIIEMbIE B IUTEPAType BUIbI TIPABOOTHOIIEHUI B OC-
HOBHOM COBIIAJIAIOT C BUAAMU CYOBEKTUBHBIX IpaxkIaHCKKUX IpaB. [ToaTomy
BCE CKa3aHHOEe B HACTOSILIEM Maparpade o MpaBOOTHOIIEHUSIX IPUMEHUMO
U K CYObEKTUBHBIM IPAXIAHCKUM IIpaBaM.

HmymecTBeHHbIE, JHYHbIE HEMMYIIECTBEHHbIE M OPTaHU3AIHOHHbIE MPABO-
orHomenus. [Ipexne Bcero, B 3aBUCMMOCTH OT COICPIKAHUS TPasKIaHCKIE
MPABOOTHOLICHUS MOAPA3IE/IIOTCS HA UMYILECTBEHHBIC, IMYHbIC HEUMYILE-
CTBEHHbIE ¥ OpraHU3alOHHbIE. [laHHOE Ie/ieHIe HEITOCPEICTBEHHO CBS3aHO
C MIPEAMETOM IPaXKIaHCKO-IIPaBOBOI0 peryanupoBaHyst. BoineneHue nByx mep-
BBIX BUIOB OTHOIIICHUIA B TIPEIMETE IPaKIaHCKOTO ITpaBa sIBJISeTCS OOIIEITPH -
3HAHHBIM; HAIIPOTHB, CYIIIECTBOBaHME OPraHM3aLIMOHHBIX OTHOIICHUIA KaK
CaMOCTOSITEJIbHOTO BUJIA TPaXKIaHCKO-ITPABOBBIX OTHOIIEHUIA OOJIBIIMHCTBOM
aBTOPOM €CJIY IIPSIMO He OTBEPraeTcs, To, 1o KpaiiHeil Mepe, UTHOPUpYeTCst'.

BoabIIMHCTBO TpakIaHCKUX IIPABOOTHOLIEHUI HOCUT UMYULeCMEEeHH b
Xapakmep Y HaTIpaBJIeHO Ha YIOBJIETBOPEHNE UMYIIIECTBEHHBIX MHTEPECOB UX
yJaCcTHUKOB. OOBEKTaAMU 3TUX OTHOIICHUI SIBJISIETCST TTOBEICHUE X YUaCT-
HMKOB, HaIIpaBJICHHOE Ha BEII1, B TOM YMCJIE Ha ICHbIY U LIeHHbIE OyMaru,
HMMYILECTBEHHbIE TIpaBa, paboThl U yCayru. MIMylieCTBeHHbIE OTHOILICHUS
CBSI3aHbI JIN0O C 3aKperieHeM UMYIIIECTBA 3a OIpeaeICHHbIMU JTULIAMU (Ha-
MIpUMep, TPABOOTHOIIIEHUSI COOCTBEHHOCTH M MHBIE BEIITHBIC OTHOIICHHS ),
OO ¢ TIepexoaoM MpaB Ha UMYIIECTBO OT OTHUX JIUI K APYTUM (TaKOBO
OOJIBILIMHCTBO 00513aTeIbCTBEHHBIX U HACJIEACTBEHHBIX TTPABOOTHOLLEHUIA).

IToMUMO MMYIIECTBEHHBIX, CYILUECTBYIOT JUYHbIE HEUMYUECBEHHbIE
npasoomuoulenls, HarpaBlieHHbIE Ha yIOBIETBOPEHMUE JIMYHBIX HEUMYIIIE-
CTBEHHBIX MHTEPECOB YUACTHUKOB ITPAaBOOTHOIICHUI. OHU CKIIaIBIBAIOTCS
110 TIOBOJIY JIMYHBIX OJIar U CBOOOJ, CO3MaHUS TBOPUYECKUX HOCTVKEHUIA,
hopM MHIMBUIYaTU3ALMKU TUIHOCTH M T. I1.

JInyHble HEMMYIIECTBEHHbIE OTHOLUECHMS MOAPA3AC/IsIOTCS Ha [Be
TPYIIIBL: a) TAYHBbIC HEMMYIIIECTBEHHBIC OTHOIIICHMSI, CBSI3aHHBIC C MY~
IIECTBEHHBIMM; 0) TUIHBIC HEUMYIIIECTBEHHbIC OTHOIIICHUSI, HE CBSI3aHHbBIC
¢ UMyIIeCTBeHHBIMK. Kak 0TMeUeHO B IJ1. 1 HAacTOSIIIEro yueOHMKa, TiepBast

' MckimoueHne cocTaBIsIeT eKaTepuHOyprekast (CBepUTOBCKasT) MIKOJIA TPaXKIaHCKOTO
rpaBa, MPeICTaBUTEeIM KOTOPOI, B YACTHOCTH B JIMIIE OMHOTO U3 €¢ OCHOBOITOJIOKHUKOB —
npod. O. A. KpacaBunkoBa, Bceraa MocjeaoBaTeIbHO OTCTaMBalld HaJlMuKMe B IMpeaMeTe
rpakIaHCKOTO MpaBa 0COOBIX OpraHM3alMOHHBIX OTHOLIeHUIt. OnHaKO B yueOHMKe «I'pax-
naHckoe mpaso / nox pen. b. M. T'onraino (M., 2016. T. 1. C. 82) opraHu3aliMOHHbIE OTHOIIIE-
HMSI pPACCMATPUBAIOTCST B KAY€CTBE OJTHOTO M3 BUIOB HEMMYILECTBEHHBIX OTHOLIEHUH (aBTOP
maBbl — Bb. M. T'oHrano).
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rpyIira OTHOLIEHUH, K KOTOPOii, B YaCTHOCTH, OTHOCSITCSI OTHOLIIEHUSI, CBSI-
3aHHBIE C CO3IaHMEM PEe3yJbTaTOB TBOPUYECKOM AeSTeTbHOCTHU, PEryIUpyeTcs
rpaxkagaHckuM mpaBoM (a63. 1 m. 1 ct. 2 I'K); BTOpas rpyrmia oTHOILIEHUIA,
B YaCTHOCTH OTHOIIIEHUSI, CBSI3aHHBIE C Y€CThIO, TOCTOMHCTBOM, HEIIPUKOC-
HOBEHHOCTbIO JIMYHOCTH U T. I1., JIUIITh OXPaHIETCS] HOpMaMU IpakIaHCKOTO
npaga (1. 2 c1. 2 I'K). D10 He 03HavaeT, YTo JTUYHBIE ITpaBa, OJ1ara ¥ CBOOOIBI
BTOPOI TPYIIITBI HE MOTYT OBITh 00bEKTaMM TPasKIaHCKUX ITPABOOTHOILICHMIA.
B ciiyuae HapyieHust yKazaHHBIX IIpaB, 0J1ar 1 ¢cBOOO BOZHUKAIOT 0COObIe
OXpaHUTEIbHBIE IPABOOTHOIIIEHUS, TIPEACTABIAIONINE COOOM MTOJTHOLIEHHBII
BUJI TPaKIaHCKO-TIPABOBBIX OTHOIIEHMI (00 3TOM cM. Hike). [ToaToMy mc-
KJTIOUCHME JIMIHBIX HEUMYIIECTBEHHBIX OTHOIIICHUI M3 TIpeaMeTa TpakKaaH-
CKO-TIPaBOBOTO PETYJIMPOBAHUS, HAa YTO HEPEIKO YKa3hIBaeTCA B yUeOHOI
JIATepaType, HeoIlpaBIaHHO.

Hapsny ¢ uMytiecTBeHHBIMY 1 TMIHBIMUA HEMMYIIIECTBEHHBIMU OTHOIIIE -
HUSIMH TPaKIAHCKIM IIPABOM PETYIUPYETCS OOJBIIAs TPYITITa OTHOIICHUH,
KOTOpBIC He TOAMNANaroT HU MO TIEPBHIN, HU IO BTOPOU M3 HAa3BaHHBIX
BHUIOB OTHOIIECHUI. B 4acTHOCTH, MX 0Opa3yloT OTHOIICHUS, CBSI3aHHBIC
C CO3/IaHMeM, peopraHM3alei, peKpalieHueM 1 HeTIOCPEICTBEHHOM 1e-
SITEITBHOCTBIO Pa3IMYHBIX OpraHU3allnii, TIPeXIe BCETO OpraHu3alnii Kop-
ITOPaTUBHOTO TUIIA; OTHOIIEHUS 10 YCTAHOBJICHUIO XO3STICTBEHHBIX CBSI3CH,
B YaCTHOCTH, IPH TIEPEBO3KE TPY30B; OTHOLICHMS, CBSI3aHHbBIC C 3aKITI0Ue-
HUEM TIpeIBapUTEIbHBIX JOTOBOPOB U MTPOBEIECHNEM TOPIOB, 1 T.11. B cBoe
Bpemst nipoeccop O. A. KpacaBUYMKOB, OTHUM U3 MEPBBIX OOpaTUBILIMUI
BHUMaHUE Ha 3TU OTHOIICHMS, HAa3BaJl UX OPeaHU3AUUOHHbIMU'.

3a mocyieaHue Toabl YMCIO0 MTOAOOHBIX OTHOIIEHUI 3HAYUTEIbHO BO3-
pocio. Tak, 3aKOHbBI 0 X03ICTBEHHBIX O0IIECTBAX MOAPOOHENIIINM 00pa3oM
ONpEenesIoT, KaK JOJKHBI CTPOUTHCS] OTHOIIIEHUS BHYTPHU Kopriopanuii. To
00CTOSITEIBCTBO, UYTO 3TU OTHOIIEHUS MMPUOOpPETaIOT (POpMY ITPaBOOTHOIIIE-
HUI, BUAMMO, HU Y KOTO COMHEHMIA He BhI3bIBaeT. Jpyroit Borpoc — HOCST
JIA 3T MIPABOOTHOIIIEHUS TPpakKIaHCKO-TIpaBoBoii Xxapakrep? be3ycioBHO,
TaK Ha3bIBacMble KOPITOPATUBHBIC OTHOIIICHMSI HEOMHOPOIHBI IT0 CBOCH MPH-
porne. Cpeant HUX €CTh OTHOIIICHUS, KOTOPBIE CTPOSITCS IO METOMY BIaCTh —
MMOOUYMHEHNE, a 3HAYUT, TSITOTCIOT K aIMUHUCTPATUBHOMY IIPaBY; BCTpeya-
FOTCSI OTHOIIICHUST, UMEIOIIINE TPYIO-TIPaBOBYIO Iprupomy. OmHaKo OOJIbIIIas
YacTh KOPIIOPATUBHBIX OTHOIICHUI CKJIAMBIBACTCS MEKIY PABHBIMU, MIMY-
IIECTBEHHO ¥ OPTaHM3aIIMOHHO 000COOJICHHBIMU APYT OT IpyTa CYObeKTaMU,
T. €. BXOIUT B TIPpEIMET TPakIaHCKOTO IpaBa.

CXOIHBIN XapaKTep HOCSIT MHOTOUYMCIICHHBIE OTHOIICHUS, BOZHUKAIO-
IIMe B TAKKX chepax, KaK PeTUCTPaLIsl COOTBETCTBYIOLINX ITPAB M 0O BEKTOB
(HEeMBMKMMOCTBD, IIPOMBITIIIEHHAsI COOCTBEHHOCTD, IIEHHBIE OyMaru u T.11.),
MPOBeICHNE BCEBO3MOKHBIX TOPrOB, 0AHKPOTCTBO M T. I1. ExBa T mpaBMIIBHO

' Kpacasuukos O. A. 'paxxnaHcKue OpraHU3allMOHHO-ITpaBoBbie oTHoIIeHus. C. 50—57.
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(KaK 3TO Nesajioch B MPEXHUE TOMbI, KOTAa YHUCIIO MOAOOHBIX OTHOIIEHUIMA
OBIJIO OTHOCUTEITLHO HEBEJIMKO) 3TH OPTaHN3alIMOHHBIC OTHOIIIEHUS IIPOCTO
He 3aMevaTh WIN OOBSBISTh UX 3JIEMEHTOM (CTOPOHOI) MMYIIECTBEHHBIX
OTHOILLIEHUI, HAXOMSILIMXCS HA CTaAuM CTAHOBJIEHUS (peopraHu3aluu)’.
MHorue OTHOLIEHUSI TAKOIO POa OUEHb JajJeKO OTCTOSIT OT UMYIIECTBEH-
HbIX OTHOILLEHHUIA, @ HEKOTOPbIE C HUMU BOOOIIIE He CBsI3aHbl. Bpsia jiu mpo-
IYKTUBHBIM ObUIO ObI OTHECEHUE STUX OTHOIIECHMIT ¢ HEMMYILECTBEHHBIM
coliepKaHUEM K YUCITy OOBIYHBIX TUIHBIX HEMMYILECTBEHHBIX OTHOIIICHMIA,
ITOCKOJIbKY OHM CYIIECTBEHHO OTIMYAIOTCS IPYT OT APYTa.

EnmHCcTBeHHO MpaBWIIBHBIM TIPEACTABIISICTCS MPU3HAHNE OpraHU3all-
OHHBIX TIPABOOTHOIICHUI, CKIAIbIBAIOLINXCS MEXKIY paBHBIMU, HETIOMIM -
HEHHBIMM APYT APYTY CYOBEKTAMM, TAKMM XK€ MOJHOLEHHBIM BUIOM Ipax-
JAHCKMX TPAaBOOTHOIICHUI, KAKUM SIBJISIIOTCS] UMYIIIECTBEHHbIE W JIMYHbIE
HEMMYILIECTBEHHbIE OTHOIICHUSI. XOTsI B HACTOSIIIIEE BPeMsI OHU HE BBIIECIISI-
I0TCS B TIpeaMeTe rpaxkaaHckoro mnpasa (cT. 2 I'K), camo 3aKkoHOJaTeNIbCTBO
pa3BHBaeTCs 10 MYTH Bce OoJiee MeTaTbHOM perjlaMeHTAllMU PasIMIHbIX
fopuandeckux rpoienyp. [locienHue n 06pas3yloT cCaMOCTOSATENbHBIN 00b-
€KT 0OJIbIIMHCTBA OPraHU3aLMOHHBIX OTHOLIEHUIA?,

[IpakTuyeckoe 3HauUeHUE BbIAEACHUS UMYILLIECTBEHHbIX, JMYHBIX HEUMY-
IIECTBEHHBIX Y OPraHU3AIIMOHHBIX TTPABOOTHOIIIEHU COCTOUT B TOM, UTO
B HUX I10-Pa3HOMY PEILIAIOTCs BOIIPOCHI PABOIPEEMCTBA; IIPU HAPYIICHUN
MpaB MPUMEHSIOTCS pa3Hble CIIOCOOBI MX 3aIMTHI; AJI OOpallleHUs 3a 3a-
IIATOM YCTAaHOBJICHBI pa3HbIe NCKOBBIE CPOKM U T. 1.

AOCOJIIOTHBIE ¥ OTHOCHTEJIbHBIE MPABOOTHOIIEHHA. B 3aBucuMocT ot
CYOBEKTHOTrO cOCTaBa’® rpaXIaHCKUe MPaBOOTHOLIEHUS AEJISITCS Ha abco-
JIIOTHBIE U OTHOCUTEJIbHBIE.

B ab6coaromuvix npasoomnouenusx yrpaBoOMOUYEHHOMY JIMIY IPOTUBOCTO-
WUT HEOIpeIeICHHBII KPYr 00sI3aHHBIX JIMI] — BCE TaK Ha3bIBAEMbIE TPEThU
Juia. B Takux mpaBOOTHOIIEHUSIX YIIPAaBOMOYEHHOE JIUIIO YIOBJIETBOPSIET
CBOM MMYILIECTBEHHBIE WJIM JINYHEBIE MHTEPECHI 32 CUET COOCTBEHHBIX Aeii-
CTBHIA, B TO BpeMsI KaK BCe OKpYKalolIre (TPeThy JINIIA) JOJKHBI JIM00 BO3-
JEPKUBATHCS OT [TOCATAaTENbCTB Ha C(hepy ero MHTEPECOB, JIN0OO MPU3HABATh
€ro MpaBo U CUUTAThCS ¢ HUM. JIaHHYIO CTPYKTYPY MEXCYObEKTHBIX CBsI3ei
HMMEIOT, B YaCTHOCTHU, IIPABOOTHOLIEHUSI COOCTBEHHOCTH, MIOCKOJIBKY CO0-
CTBEHHUKY IIPOTHBOCTOSIT BCE TPEThU JIM1IA, 00s13aHHbIC HE HAPYIIATh ITPABO
COOCTBEHHOCTH. AOCOIIOTHBII XapaKTep HOCSIT OTHOILIEHUST CO31aTe sl TBOP-

' Cwm., Hanp.: Hoghgpe O. C. PazBurtre umBmmctiaeckoit mbicim 8 CCCP. J1., 1975. Y. 1.
C. 95, 96; CoeTckoe rpaxkiaHcKoe rpaso / oz pea. B. A. Pscennesa. M., 1986. Y. 1. C. 16; u ip.

2 Cwm.: Mlasvidosa I. H. YOpuanyeckue npoLeaypbl B rpaxaaHckoM Tpase. OOmas xa-
pakTepucTuka: aBroped. auc. ... KaHa. opul. HayK. Kazanb, 2004. C. 12.

3 BurtepaType MHOTIA B Ka4eCTBE KPUTEPHSI TAHHOTO JIeJIeHUST YKa3bIBAlOT Ha CTETIEHb
ONpPEIEIEHHOCTH O0SI3aHHBIX JIUIL, CTPYKTYPY MEKCYOBEKTHBIX CBSI3€ii, XapaKTep B3arMO-
CBSI3U YIIPABOMOYEHHOTO U 00SI3aHHOTO JIMIIA, YTO, B CYIIIHOCTH, OHO M TO XKe.
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YECKOTO TTPOU3BEAEHUSI CO BCEMU OKPYXKAIOIIMMU €T0 JIMLAMU 10 TTIOBOAY
IMPU3HAHUS €T0 aBTOPCTBA Ha JTaHHOE IIPOU3BEICHNE.

WHorpa cyiiecTBoBaHUE aOCOMIOTHBIX MTPABOOTHOLLIEHUI OTpULIAETCS
Ha TOM OCHOBaHHH, YTO ITPABOOTHOIICHNE TI0 OMPEIACTICHIUIO MOXET OBITH
TOJIbKO OTHOCUTEJIbHBIM, T. €. BCEIra CKIaIbIBAeTCsI TOJbKO MEXIY KOHKPET-
HBIMM JUIaMU. B Tex ke ciaydasx, Korma o0si3aHHOCTh HajlaraeTcsl Ha BCex
TPEThUX JIMLI, OHA BBHITEKAET HE U3 MPABOOTHOIIEHUS, & HEMOCPEACTBEHHO
M3 HOpMBI TTpaBa (1y01rmuHoro nopsiaka)'. JIormaeckuM ciieacTBUeM TaKOro
MOAX0/a SIBJSIETCS BHIBOJL O TOM, UTO MPaBO COOCTBEHHOCTU U MOJO0OHbBIE eMY
CyOBEKTHBHBIC ITPaBa PEAU3YIOTCS BHE IIPABOOTHOIICHUIA.

KpuTrka abcoslloTHBIX TPABOOTHOLIEHUH MPEICTaBIsIETCS HeyOeAUTEe b-
Hoil. O0sI3aHHOCTb, JIeXKalllasi Ha BCeX TPEThUX JIUIIAX, CYIIECTBYET JUIIb
MOCTOJIbKY, MOCKOJBbKY KOHKPETHOMY JIILY TPUHAJIEXUT CYObEKTUBHOE
rpaxknaHckoe rnpaBo. MHbIMU cjioBaMU, CBSI3aHHOCTh CYObEKTUBHOTI'O IpaBa
¥ 00SI3aHHOCTH SIBJIsIETCS o4eBUIHOM. [Touemy 3Ta CBSI3b HE MOXET CUM-
TaThCs MPABOOTHOIIEHMEM U 1O KaKOU MPUYMHE MTPAaBOOTHOILIEHUE MOXKET
CBSI3BIBATH JIMIITbL KOHKPETHBIX JIUII, OCTAeTCST HesICHBIM. KoHCcTpyKImst a6-
COJIIOTHOTO MPABOOTHOILIEHUS JIOTUYHO U JOCTYITHO OOBSICHSIET CYLLIHOCTD
BaXHOU I'PYIIIBI CYOBEKTUBHBIX I'PAXKIAHCKHX IIPaB.

B omuocumenvnvix npagoomuouwenusx odnanatesd CyObeKTUBHBIX MPaB
MMEIOT JeJIO C YETKO OIpeneIeHHBIMU O0SI3aHHBIMU JIMIIAMU. TaKuX JIUIT
MOXKET ObITb HECKOJILKO, HO BCE OHU, KaK MPaBUJIO, JOJKHBI ObITh U3BECTHBI
YIIpaBOMOYEHHOMY JIMITy. KpoMe Toro, B OTHOCUTEIbHBIX IIPABOOTHOIIIEHMSIX
00s13aHHbIE JIM1Ia OOBIYHO TOJIKHBI COBEPIIUTh B MOJb3Y YIIPABOMOUEHHOTO
JIMIIAa KaK1e-TO aKTHBHBIE NEUCTBUS, KaK TO: TIepeaaTh UMYIIECTBO, BBIION-
HUTb paboTy, OKa3aTh YCAYTY U MPpod. OTHOCUTEIbHbIE TPABOOTHOLLIEHMS BO3-
HUKAIOT U3 pa3lnIHbIX TOrOBOPOB, a TAKXKE B pe3ybTaTe TpaHCc(hOopMaluu
a0COJTIOTHBIX ITPABOOTHOLIEHUI B OTHOCUTENIbHBIE, UTO MTPOMCXOIUT, HATIPH -
Mep, IIPU HapyILIEHUH IpaBa COOCTBEHHOCTH CO CTOPOHBI KOHKPETHOTO JIMIIA.

ITpu HapylIeHUM aOCOMIOTHBIX U OTHOCUTENbHBIX ITPaB K HAPYLIUTESIM
MPUMEHSIIOTCS pa3Hble CAaHKIUU. TakK, COOCTBEHHUK, MTPaBO KOTOPOTO Ha-
PYIIICHO JINIIOM, C KOTOPBIM OH HE COCTOUT B JIOTOBOPHBIX OTHOIICHMSIX,
JOJDXKEH UCTpeOOBaTh OT HAPYIIMUTES CBOE UMYIIIECTBO C MIOMOIIbBIO BUH-
NUKALIMOHHOTO McKa. HanmpoTus, eciau npaBo cOOCTBEHHOCTU HapyIIeHO
KOHTpAareHTOM 10 IOrOBOPY, HAlpUMEP apeHAaTOpOM, He BO3BpallaloLIM
HMMYIIECTBO IT0 OKOHYAHUHY CPOKA apeH/IBI, COOCTBEHHUK JTOJKEH T0OMBATh-
cs1 BO3BpaTa CBOEro MMYILECTBA C TOMOUIbIO TOTOBOPHOTO Mcka. Kpome Toro,
a0COJIIOTHOE MPAaBO MOXKET ObITh HAPYIIEHO JIIOOBIM JIUIIOM, 2 OTHOCUTEIb-
HO€ — JIMIIb JULIOM, YYaCTBYIOIIMM B JaHHOM MPaBOOTHOILIEHUM.

' Cwm., Hanp.: lenxun J[. M. T1paBo cobctBenHocT B CCCP. M., 1961. C. 32—46; bpa-
mycy C. H. TlpenMeT M crcTeMa COBETCKOIO rpaxkaaHckoro mpasa. M., 1963. C. 188—190;
I'paxknanckoe mpaso / mon pex. B. I1. Mozonuna, A. Y. Macasiea. Y. 1. C. 94 (aBTODp I1a-
Bbl — B. I1. Mo3osiMH); 1 ap.
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Beibie U 00513aTe/IbCTBEHHBbIE IPABOOTHOIIEHUA. B coBeTCKMit Tiepron
JaHHOE JeJeHUE eCIU He OTPULIAJIOCH, TO, TI0 KpaliHeil Mepe, PUHIKAIOCh.
ITo muenuto B. K. Paiixepa, BonHe 10CTaTOYHBIM OBLIO TOAPA3ACICHUS
MMPaBOOTHOIIIEHU! Ha a0COTIOTHBIE M OTHOCUTEbHBIE, ITOCKOJIBKY 3TH 1Ba
JieJIEHNS OJTHOCTBIO NepekphiBatoT Apyr apyra'. O. C. Modde cunran, uto
JIaxe ecar OBl TaKasl KilacCuUKaINs ObUTa TEOPETUISCKU Oe3yIIPeTHOI,
KaKOro-jau0o MpakTHYeCKOro 3HaueHus oHa He umeet?. [1omoOHbIe cyxe-
HUsI He ObLTY 0€CMOUYBEHHBIMU.

JleeHne IpaBOOTHOIICHU I Ha aOCOTIOTHBIE M OTHOCUTEJIBHBIC, C OMHOM
CTOPOHBI, W Ha BEIIHbIE U 00s13aTeIbCTBEHHBIC — C IPYTOM C ColepKaTeiIb-
HOM TOUKU 3peHUs AeCTBUTEILHO BO MHOTOM COBIafaeT. Bce BelHble OT-
HOIIIEHUSI TOCTPOEHBI MO MOJAEIU a0COJIOTHOTO MPAaBOOTHOIIIEHUSI, a BCe
00513aTeILCTBEHHBIE OTHOIIICHMSI SIBIISTIOTCS OTHOCUTEIbHBIMU. CXO/IeH U Xa-
pakTep 00sI3aHHOCTEH: B BEUTHBIX 1 a0COIIOTHBIX OTHOIIEHUSX BCE TPETHU
JIMIIA HECYT ITACCUBHYIO 00SI3aHHOCTDb BO3ICPKUBATHCS OT BMEIIIATEIHCTBA
B MICKJTIOUMUTEIBHYIO cPepy YIIPaBOMOUYEHHOTO JIMIIA, a B 003aTEIbCTBEH-
HBIX ¥ OTHOCUTEJIPHBIX IIPABOOTHOIIEHUSX 00sSI3aHHBIC JIMIIA JOJDKHBI, KaK
MPaBWIO, NEMCTBOBATh aKTUBHO. UTO KacaeTcsT MPaKTHUECKOTO 3HAYCHUS
JAHHOTO JIeJIEHNUs, TO B COBETCKUIA TIEPHOJ] OHO OBIJIO BeCbMa HEe3HAUNTE b~
HBIM, TTOCKOJIBKY BEIIIHBIC OTHOIIEHUS CBOIMIKCH K TTPABOOTHOIICHUSIM
COOCTBEHHOCTH.

B HacTos1iee BpeMs mojoxeHue aej u3MeHunaoch. JdeiictByromuii I'K
MMeEeT B CBOEM cocTaBe crieruanbHblil pasa. 11 «[IpaBo cobcTBeHHOCTH
U ApyTUe BEITHBIE TIpaBa», a YNCJIO BEIIHBIX MPaB CYIIECTBEHHO PaCIIupH-
Jock. Kpome Toro, KpuTrKa B aapec IeIeHHUS TpaXXIaHCKUX ITPaBOOTHOIIIE-
HUI Ha BEITHBIC W 00s13aTeIbCTBEHHBIC M3HAYATIBLHO ObLIa TOJIHKO OTYACTH
cITpaBeUIBOI. B camoM mesie, XOTsI BCe BEIIHbBIC TIpaBa SIBIISIIOTCS TIpaBaMu
aOCOJTIOTHBIMM, HO HE BCEe aOCOJTIOTHBIC MpaBa SIBJISIIOTCS BEITHBIMA. Tak,
aOCOJTIOTHBIN, HO OTHIOAL HE BELIHBIM XapaKTep HOCSAT UCKITIOUNTEIbHEBIC
MpaBa Ha 00BEKTHI MHTEJUIEKTYaIbHOM COOCTBEHHOCTH M MHOTHE JIMUYHbBIC
HEUMYIIECTBEHHbIE MIpaBa. TOUHO TaK Xe He BCe OTHOCUTEJIbHbIE ITPABOOT-
HOILLIEHUS SIBJISIIOTCST 00513aTeIbCTBEHHBIMU.

Bce neno B ToM, UTO nesieHKre MPaBOOTHOIIEHUI Ha BELITHbIE U 00s13aTeb-
CTBEHHBIE TTPOM3BOAUTCS 10 MTHOMY KPUTEPUIO, HEXKEIN MX IMOApa3neIcHue
Ha aOCOJIIOTHBIC U OTHOCUTEIbHEIC. IM B TaHHOM CJIyJae BBICTYIACT CHOC
00 y0081emeopeHuUs: UHmepecos ynpasomouerHHozo auya. B eewnvix npasoom-
HouleHusAX MHTEPEC YIIPaBOMOUECHHOTO JINIIA YIOBICTBOPSIETCS TTOCPEICTBOM
€ro COOCTBEHHBIX ICHCTBUIA B OTHOIIIEHUY UMYILIECTBA, KOTOPHIM OH BJIafeeT
¥ 11oJ1b3yeTcst. OT TPEeTHUX JIUII TPpeOyeTCs JIUIIb BO3AepsKaHUEe OT AeCTBUI,
MeIIaoIINX ITPaBOO0IagaTeNII0 OCYIIECCTBIISATh CBOM MpaBa. [IpuMepamu

' Cwm.: Paiixep B. K. AbcomoTHbIE 1 OTHOCHUTEIbHBIE TTpaBa // M3BecTusi sKoHOMUYe-
ckoro (akysbreta JICHUHIPaaCKOro MOJIMTeXHUYECKOTro nHeTuTyTa. 1928, Boir. 1.

2 Hoghghe O. C. CoBeTckoe rpaxmaHckoe mpaso. M., 1967. C. 94.
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BEIIHBIX ITPABOOTHOIICHUI SIBJISIIOTCSI IIPABOOTHOIIEHUSI COOCTBEHHOCTH,
OTHOLIECHMSI 10 BIaJCHIIO UMYIIECTBOM Ha IIPaBe X03s1CTBEHHOTO BeACHMS
M Ha OCHOBAHMY MHBIX BEIIHBIX IIPaB U Jp.

Obs3amenbcmeentble RPAGOOMHOUIEHUsI — ITO TIPABOOTHOIIEHMUSI, B KOTO-
PBIX MHTEPEC YIIPAaBOMOYESHHOT'O JIMLIA YIOBICTBOPSIETCS 3a CUET COBEPILIECHUST
00sI3aHHBIM JIMIIOM (JIMLIaMU) aKTUBHBIX AeiicTBuii. Ecnu BenHbie npaBo-
OTHOLIEHUSI OTPAXKAIOT CTATUKY UMYILECTBEHHBIX OTHOIIIEHMI (3aKpeIieH-
HOCTb MMYIIECTBA 32 ONPEAEIEHHBIMU CYOBEKTaAMU), TO C TOMOIIBIO 00s13a-
TEJIbCTBEHHBIX TTPABOOTHOIICHU B OCHOBHOM OIIOCPEIYeTCs TPaskIaHCKUIA
000pOT — IMEePEeXO UMYILIECTBA OT OTHUX JIUILL K APYTHM.

[IpakTrueckoe 3HaYeHIE pa3rpaHMYEHKS BEIIHbBIX 1 00S13aT€IbCTBEHHBIX
MPaBOOTHOIIIEHWT COCTOWT B TOM, UTO BEIIHBIE M 00513aTEIbCTBEHHBIE TTpa-
Ba OCYIIECTBJISIIOTCSI pa3HBIMM CIIOCOOAMU, B pa3HOM TIOPSIIKE MEePEXOIST
K IPYTUM JIMLaM, TIPU WX HApYIIEHUU UCTIOTb3YIOTCS Pa3HbIe MEPHI 3aLIUThI
(HampuMep, BbIIEJISIIOTCSI 0COObIE BELIHO-IIPABOBbIE MCKK) U T. I1.

PerynsiTuBHbIE M OXPAHUTEJIbHbIE IPABOOTHOMIEHHSI. DTY BaXKHEUIIIME BUIbI
rpaXkIaHCKMX TIPABOOTHOIICHUI BBIICISIOTCS B 3aBUCMMOCTH OT BBITTOJIHSI-
eMOii MU (PYHKLIMK B MEXaHM3ME IPaKJIaHCKO-IIPABOBOIO PETYINPOBAHMSI.
Peeynsamuenvie npasoomuoulenus HarpapieHbl Ha 3aKpEIIEHUE U PerjiaMeH-
TaIMIO COITMANIbHBIX CBSI3E B MX HOPMAJIGHOM, XKeJIaTeIbHOM JIJIst 00IIIecTBa
COCTOSTHUM, Ha yIOBJETBOPEHUE MPaB U 3aKOHHBIX MHTEPECOB CYOBEKTOB
IPaXIAaHCKOTO IpaBa. OxpaH umenviole NPAcoOMHOUIeHUs TIPU3 BaHbI 00eCIIe-
YUTh 3AIIUTY CYOBEKTUBHBIX MPAXIAHCKUX IIPaB B CIydae UX HapyIIeHUs '

JleneHue MPaBOOTHOIIIEHUH Ha PETYJISITUBHBIE M OXpaHUTETbHBIE, HECMO-
TpsI Ha IPaKTUYECKK O€30rOBOPOYHOE MTPU3HAHUE €T0 HAaYKOM IPaskIaHCKOTO
IpaBa, He MOJIYYMJIO JOJDKHOTO OTpaKeHUs B ydeOHOM InTepaType. Mexmy
TEM 3TO Je/IEHME KacaeTcs Beex 0e3 MCKIIOUEHUS MpaXXKIaHCKUX IIPaBOOT-
HOIIICHUI 1 UMeeT OOJIbIIoe TTPaKTUIECKOoe 3HaUeHe. PeryasTuBHbIE Ipa-
BOOTHOIIICHUST BO3HMKAIOT Ha OCHOBE C/IEJIO0K Y MHBIX TIPABOMEPHBIX I0pPH-
JI4ecKuX (hakTOB U OMOCPEAYIOT YIOBIETBOPEHUE UHTEPECOB YUACTHUKOB
rpaXIaHCKUX MPAaBOOTHOLIEHWI B HOPMAJIbHBIX YCJIOBUSIX TPAKIaHCKOIO
obopora. HanpoTtus, oxpaHUTeIbHBIE TIPABOOTHOIICHUST BOZHUKAIOT, KaK
MpaBujIo, MPU HapylleHUU (Yyrpo3e HapylIeHUs, OCTIapMBaHUM ) CYyObEKTUB-
HbIX IPaXIAHCKUX IIpaB, KOIaa TpeOyeTcs MPpeaoTBpaTUTh WIK YCTPAHUTh
MOCJIEACTBUSI UX HAPYLLIEHHS.

Bo3HUKHYB Kak clieNCTBUE HApYIIEHUS PeTyJISITUBHOTO MTPABOOTHOIIEHMSI
M COBIIAJasi C HUM IO CTPYKTYPEe, OXPAHUTEIbLHOE MPAaBOOTHOIICHUE UMEET
HOBOE cofepxaHue (IIpaBo MOTEPIIEBLIETO HA 3AILMUTY K 00SI3aHHOCTb Ha-
PYILKTEISE IIPETEPIIETh MEPhI MIPUHYXKIEHMUST) 1 HOBBIIA 00BEKT (IIOBeaeHIE
00513aHHOTO JIU1IA, HAMPABJICHHOE Ha YCTpaHEHUE ITOCISICTBUI HAapYIIEHNT).

' Cwm., Harnip.: Illesuenxo A. C. OXxpaHUTeJIbHBIE TTPABOOTHOILIEHUSI B MEXaHU3ME 3alll-
Thl CyOBEKTUBHBIX TPAKIAHCKUX MpaB // MeXaHu3M 3alUThl CYOBEKTUBHBIX IPAsKIAHCKUX
npas. Apocnasib, 1990. C. 27.
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K oxpaHUTENbHBIM OTHOCSTCSI MPABOOTHOIIIEHNSI, BOZHUKAIOILIME TIPU
MPUIMHEHUW UMYILECTBEHHOTO Bpelia, HapyIIeHNH JTMYHBIX HEUMYIIIECTBEH-
HBIX TIpaB, MHOTA — B pe3yJIbTaTe COBEPIICHUS ITPAaBOMEPHBIX ICHCTBUI
(M3BSITHE 3¢MEJILHOTO YJ9acTKa IJIsT TOCYIapCTBEHHBIX HYXKI, PEKBU3UIINS
U MPOY..).

Muble BUObI MpaBoOTHOIEHMIA. Hapsimy ¢ paccMOTpeHHBIMU BUAAMU
MIPaBOOTHOIICHU, KOTOPHIE CYUTAIOTCSI OCHOBHBIMHU, B TTIO3HABATEIbHBIX
¥ TIPAKTAYECKUX IIEJITX MOTYT OBITh BBIICIICHBI U IPYTUEC BUIBI ITPABOOT-
HOILICHUM.

Tak, HepenKo MPaBOOTHOIICHUS ACJIAT Ha cpouHble u beccpoytblie. Bolb-
IIMHCTBO I'PakAaHCKUX ITPABOOTHOIICHUI HOCUT CPOYHBIN XapakTep. Mx
NPOAOJLKUTEIBHOCTD OMPEESAETC ACUCTBUEM COOTBETCTBYIOLIUX IPaB
u obsizaHHOCTell. Hanpumep, maTeHTHO-TIPaBOBOE OTHOIIICHUE NEHCTBYET
JI0 TeX IOP, TIOKA COXPaHSIET CUITy OXPaHHBIM JOKYMEHT Ha TEXHUYECKOE HOB-
1ecTBo — naTeHT. CpouHbIil XapakTep UMEIOT MHOTME ITPaBOOTHOILIEHMUS,
BO3HUKIIWE U3 TOroBOpoB. K MX 4MciTy OTHOCITCS M Te TIPAaBOOTHOIICHHS,
MPOIOKUTEILHOCTD CYIIECTBOBAHUST KOTOPBIX KOHKPETHO TOTOBOPOM HeE
orpenesieHa, HO MPeATIoiaraeTcsl, YTO OHM TaK WM MHAYe OrpaHUYCHBI BO
BpeMeHH. [IprMepoM MOXET CIIyKWTh apeHIa MMYIIecTBa 0e3 yKa3aHUs
CpoKa HeCTBUSA apeHIHBIX OTHOIICHMUIA.

OCoOBIM BUIIOM CPOYHBIX TIPABOOTHOIICHUIA SIBJISTIOTCS TaK HAa3bIBacMbIe
onsuuecs npagoomuouteHuss. BOSHUKHYB B CBSI3U C OTIPeIeICHHBIMHA 00CTOSI -
TeJILCTBAMH, OHU TIPOIOJIKAIOT CYIIIECTBOBATH IO TEX ITOP, MOKA MEHCTBYIOT
9TH OOCTOSITENILCTBA. B TIporiecce Mx CylecTBOBaHUS MOXET MEHSIThCS MX
comepkaHue (HampuMep, B CBSI3U C U3MEHEHUEM JEMCTBYIOIIETO 3aKOHO-
JATeIbCTBA) U 1aXe 00BEKT, HO B LIEJIOM OHU COXPAHSIOT CBOIO CYIIIHOCTb.
TaxkoBo, HampuMep, 00s13aTeIbCTBO, BO3HUKILIEE U3 MPUIMHEHUS Bpeaa
3MI0POBbBIO TPaXXKIaHWHA, KOTOPBIN B pe3yJibTaTe MpaBOHAPYIIEHUS yTPaTII
TPYAOCITOCOOHOCTb.

B T0 e BpeMsI HEKOTOpbIE I'paxkIaHCKKE TIPaBOOTHOIIEHUS HOCST bec-
cpounblii xapaxkmep. TakoBbI, B YaCTHOCTH, JIMYHBIE HEUMYIIECTBEHHbBIE
OTHOIIICHMSI, HaIIpMep ITPaBOOTHOIIEHNE aBTOPCTBA. B mpuHIMIIE, O6ec-
CPOYHBIM SIBJISIETCS U IIPABOOTHOIICHNE COOCTBEHHOCTH, €CJTN TOJIBKO IIPO-
TMOJDKUTEIIBHOCTh €T0 CYIIECTBOBAHUS HE OIpPEessIeTCs] eCTeCTBCHHBIMU
KavyecTBaMH MMYIIIECTBA.

PacmipocTpaneHo mompasneiaeHne TpakIaHCKUAX ITPAaBOOTHOIICHUI Ha
npocmote u caodcHole. ITIpOBOIUTCSI OHO Ha OCHOBAHUY ABYX Pa3HBIX KPUTEPH -
€B: TOMY, KaK pacIpeIeIsIIoTCs TpaBa M 00sI3aHHOCTH MEXKITY YIaCTHUKaMU
MPABOOTHOIIEHUS, 1 TOMY, KAKOM XapakKTep — MPOCTOM WM CJIOXHBIA —
HOCST CyOBEKTHUBHBIC ITPaBa.

Ha ocHoBaHUM mepBOro KpUTEPUSI MPOCTHIM CUYMUTAETCS MTPABOOTHOILIE-
HUE, B KOTOPOM OJIMH YYaCTHUK SIBJIsIeTCSsl obJamaTesieM rpasa, a Ipyroi —
HoOcUTeJIeM 0053aHHOCTU (Hampumep, o0s3aTeIbCTBEHHOE OTHOIIEHUE,
BO3HUKIIIEE U3 AOTOBOpa 3aiiMa); B CJIOXHOM IPABOOTHOIIEHUU OOOUM
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YYaCTHUKaM MPUHAIIEXAT KaK MpaBa, Tak U 00s13aHHOCTU (TaKOBO OOJIb-
LLIMHCTBO JOTOBOPHBIX 00513aTEILCTB).

ITo BTopoMy KpUTEPHIO MPOCTHIM SIBJISIETCSI IPABOOTHOIIIEHUE, B KOTO-
POM CyOBEKTUBHOE MPABO CBOMUTCS K BO3MOXKHOCTH COBEPLICHUS CAMUM
YIIPaBOMOYEHHBIM JIMIIOM MJIM K BO3MOXHOCTU TPEOOBATh BBITTOJIHEHUSI OT
00513aHHOTO JIMIIa KAKOTO-TO OHOTO KOHKPETHOTO JAeHCTBUS (IPUMEPOM
MOXET CITy>KUTb 00513aTeJIbCTBO U3 MPUUMHEHUS BPEIa); B CIIOXKHOM IPaBO-
OTHOILIEHUY YTIPABOMOYEHHOE JIUIO 00JIAIaeT PSIIOM TIPABOMOYMIA, KaX10€e
13 KOTOPBIX OH BITPaBE OCYIIECTBUTH I10 COOCTBEHHOMY YCMOTPEHUIO (TTPU-
MEPOM SIBJISIETCS] IPABOOTHOIIEHUE COOCTBEHHOCTH).

Oco0yto TpyIITy TPaBOOTHOIIIEHUH 00pa3yloT TaK Ha3bIBaeMble Guoyyu-
apuuie (0T nar. fiducia — akT, OCHOBaHHBII Ha JOBEPHH) WJIH CHPO2O AUYHbLE,
npasoomuoutenust. Tlpa Ba 1 00513aHHOCTH y9aCTHUKOB STHUX ITPABOOTHOIIIEHUI
OCHOBaHbI Ha [OBBILIEHHOM J0BEPUU IPYT K APYry. I3BECTHBII /€MEHT 10~
BEpUSI ITPUCYTCTBYET BO BCEX IPAXKITAHCKUX TIPABOOTHOIIEHUSIX, TTIOCKOJIBKY 0€3
HEro rpaxIaHCKuit 000pOT ObLT ObI HEBO3MOXEH. OTHAKO B HEKOTOPBIX CITyva-
SIX BOBMOKHOCTH CTOPOH T10 COBEPIIIEHHUIO IEHCTBUI, 3aTParMBaloNINX B3auM-
HBIE MHTEPECHI, HACTOJIHKO BEJIMKM, YTO MX OTHOIICHMSI MOTYT CKJIAIbIBAThCST
M pa3BUBAaThCS TOJILKO TTPU YCJIOBUY TTOBBIIIEHHOTO TOBEPHSI APYT K JAPYTY.

Tak, HajesIsi TOBEPEHHOTO TOBEPEHHOCTHIO, TOBEPUTENb MOJDKEH M0-
BEpSITh JJUYHOCTU CBOETO KOHTpareHTa, KOTOPHI MOJIydyaeT BO3MOXHOCTh
coBeplIaTh CACIKM OT UMEHHU, 32 CYET M B MHTepecax goBeputens (cT. 971
I'K). ®uaynumapHblii XapakTep HOCST OTHOIIEHUS] YYaCTHUKOB JIOTOBOpa
MPOCTOTO TOBAPUILECTBA, TOCKOJBKY MO 001IeMy TIPaBUIY KaXIbIi U3 TO-
BapullIeii BIpaBe COBEPIIATh CACTKU C TPETbUMU JIMLIAMU B MHTEpEcax BCexX
toBapuieii (1. 1 ct. 1044 T'K). IToBbIlIeHHOE JOBEpUE APYT K IPYry, Kak
MPaBUJIO, UCTIBITHIBAIOT YYaCTHUKH JOTOBOPA JOBEPUTETHLHOTO YIIPABICHUS
umyiectBoM (cT. 1012 I'K) u 1.11.

[TpakTuyeckoe 3HaYeHUE BbIACICHUS (DUAYIIMAPHBIX TTPABOOTHOIIICHU
COCTOUT, B YACTHOCTH, B TOM, YTO B 3aKOHONIATEIbCTBE MPELyCMATPUBAIOTCS
0CO0ObIe OCHOBAHUSI X MPEKPAIIEHUST: KaK MPaBUJIO, OHU MOTYT OBITh Tpe-
KpAaIIEHBI B JTIOOOI MOMEHT 110 OJTHOCTOPOHHEMY 3asIBIICHUIO JTIO001 CTOPOHBI
(HampuMep, TI0 IPUYMHE YTPAThI TOBEpUst K KOHTpareHTy). PuaynrapHbie
OTHOIIEHUST HOCST CTPOTO JIMYHBIN XapaKTep U MOTOMY MPEKPAIaloTcs CO
CMEPTHIO JII0OOOTO U3 UX YYACTHUKOB, C YTPATON UMU JIeeCTIOCOOHOCTH U T.TI.

N3BecTHBIN CMBICT UMEETCSI TaKKE B BBIICJICHUU HPAGOOMHOULCHUL,
8 PAMKAX KOMOPbIX Peanru3yomces npeumyuecmeentole npasa'. Kak HeoqHo-
KpaTHO OTMEYaJIOCh paHee, UMMaHEHTHBIM TIPU3HAKOM IPaXIaHCKUX ITPABO-
OTHOIIEHUI SIBJISIETCS IOPUINYECKOEe PABEHCTBO MX YYACTHUKOB. DTO, KO-
HEYHO, HE 03HAYAET, YTO B JTIOOOM TPakIaHCKOM ITPaBOOTHOIIIEHWH TTpaBa
1 00SI3aHHOCTH PACTIPEAETISIOTCS MEXIy YYaCTHUKAMU PaBHBIM 00pa3oM.

' Cm.: I'paxxmanckoe mipaBo: B 4 T. / niox pen. E. A. Cyxanosa. 3-e u3n. M., 2004. T. 1.
C. 134.



96 | [masa 5. MoHATUE, ANEMEHTbI 1 BULbI rPaxAaHCKuUX NPaBOOTHOLLEHNI

HMeercs HeMaslo OTHOIIEHUI, B KOTOPBIX OMHOMY YYaCTHHMKY MpUHAIe-
KaT JIVIIb TTpaBa, a IPYroMy TOJIbKO 00s13aHHOCT. Ho mpuHIMT paBeHCTBa
3[eCh He HapyIIaeTCsl, TOCKOJIbKY IIPABOOTHOIIIEHHE C TAKMM COIePKaHUEM
O0OBIYHO BO3HUKAET IO BOJIC CAMUX €T0 YYACTHUKOB (HAIIpUMED, B CBSI3U
C TIpeOCTaBIEHUEM 3aliMa).

WHoe nmeno, Korma 3aKOH HafeIsgeT OMHIX YIaCTHUKOB ITPABOOTHOIICHUIA
MPEUMYIIECTBEHHBIMU IIpaBaMy 110 OTHOLUEHUIO K OCTalbHbIM. YH1ci0 Ta-
KUX [IPABOOTHOLIEHUI JOCTATOYHO BeMKO. Hapsimy ¢ TpaaMILIMOHHBIM IIpe-
HMMYILIECTBEHHBIM IIPABOM ITOKYIIKM, KOTOPHIM 00JIafal0T YYaCTHUKU 001
cobctBeHHOocTH (cT. 250 I'K), mpenmyiiecTBeHHBIE ITpaBa HATMYECTBYIOT
B KOPIIOPaTUBHOM IIpaBe, B IIpaBUJiaX O 3ajJ0re, B KOHKYPCHOM U Hacjem-
CTBEHHOM IIpaBe U T. JI.

[IpeumyiiecTBeHHBIE TTPaBa M BOZHUKAIOIIUE B CBS3U C MX pealn3aiueit
MPABOOTHOILEHUS HE BITOJTHE BITMCHIBAIOTCS B OOIIYIO KAPTUHY IPakIaHCKUX
npaB. TeM He MeHee OHM — COCTaBHas YaCTh COBPEMEHHOTO TPaXkIaHCKOTO
MpaBa, a 3HAUYNT, JOJDKHBI TTOJTYYNTh aleKBaTHYIO IIPaBOBYIO KBaIM(UKa-
uuio. Yarie Bcero mperMyIleCTBeHHbIE MpaBa yCTaHABIMBAET CaM 3aKOH'.
OmHAaKO 1 B 3THX CIIYJasiX BOJISI CTOPOH ITIO ITOBOJY ITPEUMYIIIECTBEHHBIX ITpaB
MOXET UMETh I0pUINYecKoe 3HaueHUe. Tak, IpeuMyIIeCTBEHHEIC TTpaBa
YYACTHUKOB HEKOTOPBIX IOPUANYECKUX JIMLI AEUCTBYIOT JIUIIb IIOCTOJIBKY,
IOCKOJIbKY OHU IIPEIyCMOTPEHbI WM, HAIIPOTUB, HE YCTPAHEHbI YCTABOM
IOPUAMYECKOTO JIULIA.

[IpexacrapisieTcst, YTO HET MPUHLIMITMAIBHBIX MPEMSITCTBUI [UISI yCTa-
HOBJICHMSI TTPEUMYIIIECTBEHHBIX IIPaB U COIJAIlIEeHUEM CTOPOH 0e3 MPSIMOTo
yKa3aHMs 3aKOHA Ha TaKylo BO3MOXHOCTb. IHOE /110, YTO B 3TOM Cllyvae
TakKWe TpaBa He UMEIOT BHEIIHETO 3 (deKTa, T.e. He IeUCTBYIOT ITO0 OTHO-
IIEHWIO K TPETBUM JIMIAM, a CBS3BIBAIOT TOJHKO YIaCTHUKOB COIAIICHMS
00 UX yCTaHOBJICHMH. DTO O3HAYaeT, YTO B CJIydae HapyIIeHWs TIPEUMYIIe-
CTBEHHOTO IIpaBa, YCTAHOBJICHHOTO COTJIAIlICHUEM CTOPOH, TTOTEPIICBIINI
CMOXKET TIPEIbSIBUTh TPeOOBAHME TOJBKO K CBOEMY KOHTpareHTy, HO He
K TPETbEMY JIMILY.

' Tlo muenwmio E. A. CyxaHoBa, IIperMyIleCTBEHHbIE TTpaBa MOI'YT BOBHUKHYTh Y CYOb-

€KTOB TOJIKO B CJIy4asiX, MPeayCMOTPEHHBIX 3aKOHOM, C YeM TPYIHO COIIAaCUThCS (CM.:
I'paxknanckoe nipaBo: B 4 1. / mon pen. E. A. Cyxanosa. T. 1. C. 134).



lhaBa 6
FPAXOAHE KAK CYBBEKTDbI
F’PAXAAHCKUX MPABOOTHOLWEHWA

§ 1. [paxpaHe Kak cy6beKTbl npaBa

Oomme nojoxenud. I'pakiaHe BMecTe ¢ IOPUINYECKUMU JIMLIAMU U TO-
cymapctBoM (Poccuiickas ®enepariust, cyobekTbl Poccuiickoit Penepannu,
MYHMLIMIaJIbHbIE 00pa30BaHusl) 00pa3yIoT rpymmy 2uy. OCHOBY ITPaBOBOI pe-
rJIaMeHTalMu 31eCh cocTaBsieT rnoapas. 2 (c1. 17—127) pasa. 1 4. 1 I'K. JIuna
SIBJISIIOTCS CYOBbEKTaMM IPAXKIAHCKOTO MpaBa, y4aCTHUKAMK FPaXkIaHCKOTo 000-
POTa ¥ rpaxkIaHCKUX IMPaBOOTHOIIeHUI. CamMa KaTeropust «JIMla» TPeACTaBIIseT
c000i1 onpeeIeHHYIO TIPaBOBYIO (DUKIIMIO, XapaKTePU3YIOIILYIO CYOheKTa Ipax-
JAHCKOTO 000pOTa. DTUMOJOIMYECKI MOXKHO CBSI3aTh TEPMUH «IMIIO» C JIPY-
MM TEPMUHOM, MIMEIOLIIM ITPOMCXOXKICHUE B IATUHCKOM SI3bIKE, — «IIEPCOHA»
(persona). «Per sonare» 03HauaeT «IIOCPEACTBOM 3ByKa». Peub 31ech MOXKET MATH
0 Macke akTepa, KOTOPYIO MOCISAHMIA HaJieBaJl, YTOOBI SIBUTHCSI B TOM MJIM MHOM
obpasze. Takoe 00bSICHEHHE IIOMOTaeT MOHSITh CYITHOCTb «JIH1a». OIHO 1 TO Xe
pu3rIEeCcKOe IO MOXKET OBITh, HATIPUMED, EIMHOIMIHBIM YYACTHUKOM Pa3HBIX
FOPMINYECKIX JIULI, KOTOPBIE UMEIOT Pa3HYIO OPraHU3allMOHHO-TTPaBOBYIO (hop-
My. 31ech (bM3MYECKOe JIMLIO eCTh CaMa CYIIIHOCTb «MaCKU» — IOPUAMYECKOTO
JIILIA, TIpUYeM, HaJeBas pa3Hble «MaCcKW», TaKoe (PU3MUECKOE JIMIIO OJTULIETBO-
psIeT pa3HbIe CYOBEKTHI, pa3Hble IOPUINUYECKIE JINIIA, a TAKKE CaMo Ce0sT KaK
usmaeckoe ymmo. To ecTh TONOOHAs «IIpaBOBast MacKa» €CTh IOPUIMIECKasT
XapakKTepHCTHKa CYObheKTa TPpakKIaHCKOTO 000pOTa.

Du3nyecKoe JTULI0 MOXKET B CUJTY CBOETO POKIECHMS CTAaTh IPaXKIaHIHOM
Poccniickoit @enepaiini, HO OHO MOIJIO POIUTHCS M B IPYTOM TOCYIapCTBe,
a TakKe OKa3aThCsl JIMIIOM 0e3 TpaxknaHcTBa. Dusnveckoe U0 31eCh TIPe-
CTaBJISIET COOOM CYILHOCTD «MaCKW» — «IPaxkIaHMHA», «<MHOCTPAHHOTO Ipaxk-
JMaHWHa», «JInla 6e3 rpaxaancTsa (anarpuna)». Kak ormevaer 1. Y. Meiiep,
«IMIIOM TEXHUYECKH HA3BIBACTCSI CYOBEKT MpaBa», «CJIOBA 4eA06eK N (u3l-
yeckoe Aulo HY>XKHO IPU3HATh CHHOHUMaMMU» '

' Meiiep /. . Pycckoe rpaxaaHCKOE MPaBo: B 2 4. IO UCTIPABICHHOMY U TOTTOJTHEHHO-
My 8-my m3m., 1902. 2-e usa., ucrp. M.: Cratyt, 2000. C. 98.
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3akoHopaaresb o BceMy TeKcTy 3akoHa (I'K) mpuMeHsieT TepMUH «rpax-
JaHWH» JTUOO XK€ NCIOJIb3yeT OOILMI 1 BCEOXBATHIBAIOIIMI TEPMUH «JTULIO».
JIuib B paszaese o MeXIyHapoIHOM yacTHOM IipaBe (1. 67 I'K) 3akoHo-
JaTeJIb CHOBA MCITOJIB3YET TEPMUHBI «(PU3NUYECKOE JTULI0», «MHOCTPAHHBIN
rpaxkIaHuH», IO 0e3 rpaxkIaHCTBa», «0eKeHEeL» U 1., TOCKOJBKY 31eCh
peraeTcst BOIMpoc O MPYMEHUMOM IIpaBe B 3aBUCUMOCTH OT TOCYIapCTBEH-
HO NIPUHAIJICXKHOCTH JINIIA. 3AeCh HY>)KHO OTMETUTh, YTO IO CHUX ITOp CY-
IIECTBYIOT TUCKYCCUM OTHOCUTEIBbHO TEPMUHOJOTUN «(DU3MUECKOE JIUII0»
U «TpaXIaHWH». DTa TEPMUHOIOTHUS IIPOIILIA IJTUTSIBHBIN ITyTh OT TIPU3HAa-
HUA Kateropum «dusmaeckoe auio» ('K 1922 r.), mpumeniieit Ha cMeHy
JOPEBOJIIOLIMOHHOMY «IIOIAHbIN», K «rpaxaanuny» (I'K 1964 r.) u cHoBa
K «pusmaeckomy auiry» (c1. 1 OcHOB 1991 I.: «Y9aCTHUKAMM peTyIupye-
MBIX TPaXkIAaHCKMM 3aKOHOIATEIFCTBOM OTHOIICHUN SIBJISICTCS TpaXkKIaHUH
(busuueckoe 1u110)...») .

3aKOHOIATeIb OIIPEIEIISICT, 9TO CITIOCOOHOCTh MMETh IpaXkaIaHCKUE TTpaBa
U HECTU 00S13aHHOCTH (TpaxKaaHCcKast PaBOCIOCOOHOCTh) MPU3HAETCS B PaB-
Hoii Mepe 3a Bcemu rpaxaaHamu (1. 1 ct. 17 I'’K). TeM cambiM pa3BuBatoTCs
3akperuieHHble B KoHcTuTyimmu P® moyioxkeHus o mpaBax M cBOOOIax 4ye-
noBeka 1 rpaxkaaHuHa (ct. 17—64 Koncrutyuuu P®). [1pu aToM peub umet
He TOJIbKO O rpaxknaHax P®, HO 1 06 MHOCTpaHHBIX IpaxkIaHax, a TaKXKe
o nuiax 6e3 rpaxnaHcTBa. B KoHCcTUTYyLIMY B 9TOI CBS3M MCMOAb30BaHbI
TEPMUHBI «BCE» WM «KaXKIIbIii»: «BCE PaBHBI IIepel 3aKOHOM U CyaoM» (4. 1
cT. 19 Koncruryumu P®), «kaxaplii UMeeT MpaBo Ha CBOOOIHOE MCITOJb-
30BaHUE CBOMX CITOCOOHOCTEI M MMYLIECTBA ISl MPEANPUHUMATEIbCKON
M UHOM He 3aIpelleHHO 3aKOHOM 3KOHOMMYECKOI JesaTebHOCTU» (4. 1
cT. 34 Konctutyunu P®D). B a10ii cBs3M TTpaBHiIbHEE OBLTO ObI TOBOPUTH
0 «(hu3MIeCcKOM JMlIie», KaK 3TO, HalpUMep, UMEET MECTO B pa3ziesie O MeX-
JQyHapomHoM yacTHOM mpaBe (cM. cT. 1195 T'K). Crarbst 1196 (1. 1) 'K ycra-
HaBJIMBaeT IIPaBUJIO, COTIACHO KOTOPOMY IpakIaHCKasl IIPaBOCIIOCOOHOCTD
(bm3myecKoro JIMIa OmpenessieTcsl ero JUYHBIM 3aKOHOM, IpUYeM WHO-
CTpaHHBIC TpaxkIaHe 1 JuIla 0e3 rpaxkIaHCTBa MoIb3yloTesa B Poccutickoit
®enepanuu TpaXkIaHCKON ITPaBOCIIOCOOHOCTHIO HapaBHE C POCCUMCKIMU
rpaxkmaHaMu, KpOMe CIydaeB, YCTAHOBJICHHBIX 3aKOHOM.

NuauBuayanusamus rpaxaanuna. Kax mo00it cyObekT rpaXkaiaHCcKoro
000opoTa, rpaxkmaHrH (PU3NIECKOE JINIIO0) TOJLKECH OBITh UHOUBUOYaNU3UPO-
6aH TIOCPEIICTBOM OIIpeIe/ICHHOTO Habopa XapaKTePUCTHK, ITO3BOJISIONINX
OTJIMYUTH €r0 OT IPYIUX rpaxnad (duznueckux uil). [Ipu 3ToM 3T0 10ITK-
HbI OBITH OOIIIME, TOCTYITHBIE B OOBIYHOM TPaKIaHCKOM 000pOTe, XapaKTe-
puctuku. Takue XxapakTepuCTUKH, Kak (hU3UOJIOTUUECKUe (JIBUTATEIbHBIE,
peyeBbIe U T. I1.) UM aHATOMUYECKUE (KOMIUIEKIIMS Tejla, POCT, BEC U T. I.),
OpocKUe TIPU3HAKY BHEITHOCTH, 0COOBIE IPUMETBI U T. 1. HE MOTYT SIBJISIThCSI

I JleranbHee cM.: Tuane A. A. 3aHumarenbHast opucnpyaeHuus. M.: Tamapr, 2000.

C. 134, 135.



§ 1. TpaxaaHe kak cy6bekThi npasa | 99

00IIETOCTYITHBIMU 1 OOLIEYIOTPEOUTETbHBIMIA B OOBIYHOM TPaKIaHCKOM
obopote. KOHEUHO, 3TN XapaKTepUCTUKN MOTYT BJIMSITh Ha BOCTIPUSITHE 00-
IIEYNOTPeOUTEIbHBIX TPU3HAKOB CyObeKTa rpaXkIaHCKOro 00opoTa, HO He
MOTYT CUMTAThCA IMaBHBIMU. DoTorpadms rpakaaHnHa, IMEIOIIAsICS B €T0
YIOCTOBEPEHUM JTMYHOCTU (TIACTIOPT, BOAUTEIHCKOE YIOCTOBEPEHNE, BO-
€HHBII OWIeT U 1Ip.), 6e3yCIOBHO, UMEET OOJIbIIOE 3HAYECHUE UIST UHIU-
BUIyaJIu3aliy TpaXIaHWHA B TpakIaHCKOM obopoTe. Tak, HoTapuyc Tpu
COBCPIIICHUM HOTapUAIBHBIX IEUCTBUI yIOCTOBEPSIET TpakIaHNHA II0 €ro
(ororpadum B macmopTe MM B APYTUX JOKYMEHTAX, NCKITIOYAIOIINX JTIOOBIC
COMHEHUS OTHOCUTEIHPHO JTUYHOCTH TPaXKIaHWHA, €ro MPEICTaBUTES WU
MpeACTaBUTES IOpUaANYecKOoro uiia (ab3. 2 cT. 42 OCHOB 3aKOHOAATEb-
cTBa o0 HoTapuare). B 3apybexxHowm mpaBe (HampuMep, B ['epmaHun) Takue
MPU3HAKU, KaK POCT U IIBET IJ1a3, BKIOYAIOTCS B yIOCTOBEPEHUE JIMYHOCTHU
(HauMOHaNBbHBINM TacropT). sl MHIMBUAYaIM3alMK TpaXKIaHUHA BaKHOE
3HAUYEHME MMEET TaKKe €ro BO3pacT, B CBSA3M C YeM yKazaHMe Ha JaTy POXk-
JIEHWS TpakIaHWHA SBIISETCS OOIIeTPU3HAHHON MEXKIYHAPOIHOM IMPaKTH -
Koii. Bce BO3MOKHBIE XapaKTepUCTUKY IpaXkIaHMHA, IIPUCYTCTBYIONINE B €T0
o(UIMATBHBIX TOKYMEHTaX, CIIy>KaT TOMY 00pa3y, IMOCPeICTBOM KOTOPOTO
MepCOHU(UIMPYETCS KOHKPETHBIN TPakIaHUH B IPaskIaHCKOM 000poTe.

I'paxkmaHH MHOWBUAYAIM3UPYETCS TIPEXIe BCETO Ha OCHOBAHUM €0
umeHu u mecma xcumenscmea. Ilpu 3TOM KpoMe YIOCTOBEPEHUS IMYHOCTU
(TIacrropTa) akThl IPakgaHCKOTO COCTOSTHUST (DMKCUPYIOT IeeCIIOCOOHOCTh
rpaxkIaHrHa, U3MEHEHMS €ro IMPAaBOBOTO (TPaKIaHCKO-TIPABOBOTO M CEMETi-
HO-IIPaBOBOT0) CTaTyca.

®usnyeckoe ML (TpaxkIaHMH) B TPaXkIaHCKOM 000pOTe BBICTYIIAET MO
umenem (pamunueii u cobcmeenno umerem). Guznueckoe JUIO TPUOOPETaET
nmsi ¢ poxaeHus (ct. 58 CK). He o6s13aTeIbHBIM, HO BOBMOKHBIM aTpUOyTOM
CcyObeKTa SIBISIETCS 0muecmeo, eCIi MHOE He BhITeKaeT M3 3aKOHA WM Ha-
LIMOHAaJIbHOTO 00bIvas. Tak, cornacHo 1. 3 ¢T. 49 CemeitHoro konekca Pec-
my6siky TatapcTaH «0TYeCTBO peOEHKY IO COTJIAIIEHUIO POTUTENIC MOXKET
OBITh ITPHUCBOCHO Ha OCHOBE HAIIMOHAIbHBIX TPAIWIINIA ITyTeM ITPHOaBICHUS
K UMEHU OTIa pebeHKa cJioBa yibl (U1 pedbeHKa MYXKCKOTo IT0JIa), cJioBa
KBI3BI (U1 peOeHKa XXEHCKOTO 0JIa)».

JomyCcTUMO UCTIOB30BaHNUE IPAKIAHNHOM TaKXKe 1Ce800HUMA (8bLMblUL-
nerHoeo umeru). OOBIYHO TICEBIOHUM MCIIONB3YeTCs B 00JIACTH aBTOPCKOTO
IpaBa U IIpaBa IIPOMBIILLIEHHOM COOCTBEHHOCTH (CM. Takxe cT. 1265, 1281,
1315, 1483 T'’K). OnHako OH MOXKET MCIOJIb30BAaThCI U B IPYTUX O0OJIACTSIX.
Hanpumep, npu Heo6xoaMMOCTH 00ecTIeYnTh 0€30MaCHOCTh MOTEPIIEBIIETO,
€ro MpeaCcTaBUTENIsI, CBUIETENS, OJU3KUX POICTBEHHUKOB M OJM3KUX JIUIL
cJenoBaTelb, T03HaBaTe/Ib BIIpaBe B MPOTOKOJIE CAEACTBEHHOTO NEHCTBUS,
B KOTOPOM YYaCTBYIOT MOTEPIIEBIIUIA, €T0 MPEACTaBUTEIb UJIU CBUICTEb,
He MPUBOAUTH JaHHbIE 00 UX JUYHOCTU, UCTIOJB3YS MICEBIOHUM yYaCTHUKA
CJIEIICTBEHHOTO AEMCTBUS (B COOTBETCTBYIOIIEM MTOCTAHOBJICHUY TIPUBOINT-
cs1 obpa3ell MOAMKMCH TAaKOTO YYacTHHUKA, KOTOPbIe OH OYIeT MCITOIb30BaTh
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B IIPOTOKOJIaX CJACACTBEHHBIX NEHCTBUI, MPOU3BEACHHBIX C €0 YYacTHUEM)
(4. 9 cr. 166 YIIK). Cpeau mpaB XKypHaIKcTa 0CO00 OTMEYAETCsI ero mpa-
BO Ha pacIpocTpaHeHNe MOATOTOBJIEHHBIX UM COOOIICHUI U MaTepuaioB
3a CBOCH ITOAIMMCHIO, TTOM TICEBIOHMMOM UM 0¢3 Tronmucu (1. 12 4. 1 ct. 47
3akoHa o CMN).

I'paxkmanuH BIIpaBe usmeHums ceéoe ums. [IpuMepoM MOXET SIBIISITHCS
cayyvait, mpenycMotpeHHbiit ¢T. 32 CK o npaBe BbiOOpa haMWiInu cymnpy-
ramu. Ho rpaxkmaHuH BIIpaBe CaMOCTOSITEJIbHO ITIOMEHSITh CBOIO (haMUJIUIO.
CaM mopsIIoK cMeHbI UMeHU rpeaycMoTtpeH B riase VII (cT. 58—63) 3akoHa
00 AT'C. I1pu 5TOM cMeHa UMEHU He MOXET SIBUThCSI OCHOBAaHUEM TSI U3-
MEHEHUS ITPaB ¥ 00sI3aHHOCTE | TpaXkIaHHA, KOTOPBI TOJKeH IeCTBOBATh
J0OPOCOBECTHO B OTHOLUEHUU APYTMX YYACTHUKOB IPaXIaHCKOro 000poTa.
WMHave ToBOpS, TpaskIaHUH HE BIIPaBe M3MEHSTH CBOC UMSI B IOIIBITKE W3-
0exaTh OTBETCTBEHHOCTD 3a COBEpIIEHHOE IMpaBoHapylieHue. [IpuHumun
JMOOPOCOBECTHOCTH HAIIle] CBOE OTPAaXKEHME B 00SI3aHHOCTH TpakIaHWHA
YBEIOMUTbH CBOMX KOHTPAreHTOB (JOJDKHUKOB U KPEIUTOPOB) O COOTBET-
CTBYIOIINX M3MeHeHUsIX. OMHAKO TpaxkIaHWH He 00s13aH YBEIOMIISITH TO-
CyIapCTBEHHbIE OpraHbl (HalIpuMep, HAJIOTOBbIE OpraHbl) 00 U3MEHEHUU
CBOETO MMEHH, a TAKKe 00paIaThCs 3a IMOTydeHeM HOBOTO CBUIETEIHCTBA
o noctaHoBKe Ha yyet (cT. 23 HK). Mexnay rocynapcTBEeHHbIMM OpraHaMu
JeiCTBYeT crucTeMa MH(GOPMALIMOHHOIO oOMeHa'.

WmMs, monydyeHHOe TpaKaaHWHOM TIPY POXICHUH, a TaKKe IMepeMeHa
WMEHU TIOJIeXKAT PETUCTPALIUY B TTOPSIAKE, YCTAHOBJICHHOM IS pETUCTpa-
MM aKTOB TPaXIaHCKOTO COCTOSTHHUSI.

Wmsa u hamunust aBisieTcsl TepBUYHBIM MHAVBUIYATU3UPYIOIIUM TIPH-
3HAKOM CYOBEKTa rpaxkIaHCcKoro obopora. B aToil CBS3M 3aKOH 3ampelaer
npuodpeTaTh MpaBa U 00s1I3aHHOCTH IO UMEHEM JApyroro auia. Mckimoue-
HHUEM SBIISICTCS HaUIeKaIlluM 00pa3oM o(hopMIIEHHOE TIPEICTaBUTEIBCTBO
(mopyuyenue — c1. 971 I'K, arentupoBanue — c1. 1005 I'K, noBepureabHoe
yrpasieHne umyiiectBoM — cT. 1012 I'K).

3akoHoJaTeJIb TOMYyCKaeT UCII0Ib30BaHUe NUMEHU (TICEBIOHMMA) APYTO-
TO JIMIIA C COTJIACHS TAaKOTO JIMIIA, HO TIPU YCIOBUU MCKITIOUCHUS BBEICHMS
3a0JTy>KI€HUS TPETbUX JULl OTHOCUTEJIBHO TOXAECTBA COOTBETCTBYIOIIETO
Jr1a. 3aKOHOIATEIb IIPH 3TOM O04epuInBaeT cpepbl TOT0OHOTO JOITyCTUMOTO
HCIIOIb30BAHUS YYXKOT0 UMEHM TBOPYECKOM, TTPEANTPUHUMATEILCKON WU
MHOM 5KOHOMUYECKOM IESITSIEHOCTRIO. DTO BPSII I TIPABUIIBLHO, ITOCKOJIBKY
JOTTYCTUMOE MCITOJIb30BAaHWE MMEHU JIPYroro JIMIAa C YIeTOM IPUHITUIIOB
3ampeTa 3J10ynoTpedsIeHus U JOOPOCOBECTHOCTU BO3MOXHO U B MHBIX 00-
JIACTSIX.

' CM. o cooTBeTcTByIIel 00si3aHHOCTH DenepabHON MHUTPAIIMOHHOW CIYXOBI: IM. 8
ct. 85 HK, 1. 7.13.11 Tonoxenus o PenepaybHOl MUTPAIITMOHHOM CITyX0€, YTB. TTOCTAHOB-
nenueMm IpaBurensctBa Poccuiickoit @eneparuu ot 13 miosst 2012 1. Ne 711 «O Bompocax
DenepanbHON MUTPAITMOHHOM CITykKObI» // C3 PD. 2012. Ne 30. Cr. 4276.
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B ciiyuae HapylieHus rpaBa Ha UMsI WY TICEBAOHUM T'paXXIaHUH UMEeT
MpaBo Ha 3aluTy. B yacTHOCTH, Takoe MpaBO BOZHMKAET MIPU UCKAKEHUU
WMEHU TpakJIaHWHA JUOO TPU MCIIOIb30BaHUU MMEHU CIIOCO0aMu WJIn
B (hopme, KOTOpbIE 3aTparBaioT ero YeCTh, yMaJSIOT JOCTOMHCTBO WU JIe-
JoBy10 pernyTtannio. CriocobamMu 3aIUThI SIBISIIOTCS, B YaCTHOCTH, OTIPOBEP -
XKEHMe W KOMITeHcalus MopaibHoro Bpeaa (ct. 12, 151 I'K).

CreayoluM UHIMBUAYAIN3UPYIOILMM PU3HAKOM (PU3UUECKOTO I1La
SIBJISICTCSI MECTO JKUTEITbCTBA. MM TIpr3HAETCST MEeCTO, Te TPaskIaHIH ITOCTO-
STHHO WUIM TIPEUMYIIIECTBEHHO MPOXMBAECT, HE3aBUCHMO OT HAJIMYUS COOT-
BETCTBYIOLIEH PETUCTPALIMOHHOM 3anucu. ['paxaaHUH, UBMEHUBLIMIA MECTO
JKUTENbCTBA, 00513aH HE MO3THEe CeMU THEI co THS MPUOBITHS Ha HOBOE
MECTO XKUTEJIbCTBA 00PATUTHCS B OPTaH PETUCTPALIMOHHOIO yUeTa C 3asiBJie-
HUEM I10 YCTaHOBJIEHHO# opMme. (ab3. 1 cT. 6 3aKoHa o rpaBe rpaxkaadH PO
Ha cBOOOy nepeaABrxKeHus ). J11s ”HOCTpaHHBIX rpaXkIaH COOTBETCTBYIOIKE
npaBuja 3aKkperieHsl cT. 14, 20 3akoHa 0 MUTPALIMOHHOM yueTe.

3aKOHOM TPENYCMOTPEHO MPaBWJIO, COTJIACHO KOTOPOMY JIUIIO, COO0-
IIMBIIIee KPEIUTOPaM, a TakXKe IPYTUM JIMIaM CBeIeHUs] 00 MHOM MecTe
CBOETO KUTEIbCTBA, HECET PUCK BBI3BAHHBIX 3TUM MOCIEACTBHIA (cT. 316
I'K). D10 MOXeT ObITh CBSI3aHO, HATIPUMED, C HAMPABACHUEM U3BELIEHUN
10 YKa3aHHOMY JIMIIOM aJIpecCy, COBEPIICHIE UCITOHEHUSI TT0 N3BECTHOMY
MOJDKHUKAMM afgpecy. CundTaeTcs, 94To JIMIO MPUHSUIO COOTBETCTBYIOIIEE
W3BEIICHNE WJIN MCITOJTHEHNE 110 HeIeCTBUTEILHOMY alpecy, eClId OHO
HE U3BECTUJIO JOJDKHBIM 00pa3oM JPYIMX YYaCTHUKOB IPaXIaHCKOTO 000-
poTa 0 CMeHe ampeca.

MecToM XKUTeIbCTBAa HECOBEPIICHHOJIETHETO TPakIaHUHA, HE JOCTUTIIIe-
ro YeThIPHAILIATHU JIET, a TaKKe IpaxkIaHWHA, HaXOMASIIETrocs Mo/ OIEKO,
MPU3HAETCS MECTO KUTEJIbCTBA 3aKOHHBIX MpeacTaBUTeNel (poauTenei,
YCBIHOBUTEJIEH WM OMeKyHOB). OMEKyHbI U MOMEeYUTEM HECOBEPIIEHHO-
JIETHUX I'paxaH 00s13aHbl MPOXUBATb COBMECTHO CO CBOMMMU IOIONEYHBIMU
(1. 2 ct. 36 T'K), MOCKOJIbKY TaKKe JIMLa HYKIalOTCS B TOCTOSSHHOM KOH-
TPOJIE CO CTOPOHBI 3aKOHHOTO MPEICTaBUTENS.

Axmbl epaxcoanckoeo cocmostus SIBISTIOTCS I0PUANYECKUMU (haKTaMu
B BUIIE ICWCTBUI TpaXIaH M CBSI3aHHBIX C MTOBEICHUEM I'PaXIaH COOBITUI
1 XapaKTePHU3YIOT IIPaBOBOE COCTOSTHUE (CTaTyc) TpaxaaHuHa (1. 1 cT. 3 3a-
koHa 00 AI'C). Psm akTOB rpakomaHCKOTO COCTOSTHUS TPEOYeT IUIs CBOCH
IOpUINYEeCKON 3HAYNMOCTH TIPOBEACHUS CITEIIMAIBHOM I0PUIMIECKOI IIpo-
Leaypsl — rocymapcrBeHHol peructpamuu. CornacHo cT. 47 I'K rocynmap-
CTBEHHOI perucTpaliy IMOAJIeXKAaT TaKMEe aKThl TPAXKIAHCKOTO COCTOSIHUS,
Kak: 1) poxneHue; 2) 3akiitoueHue opaka; 3) pacTop:keHue opaka; 4) yChbl-
HOBJICHME (yI04YepeHue); 5) YCTaHOBJICHME OTLOBCTBA; 6) epeMeHa UMEHM;
7) cMepTh rpakJaHUHA.

Perucrpaiius akToB rpaXk1aHCKOTO COCTOSTHUSI IPOU3BOUTCS OpeaHamu
3anucu akmog epaxcoarckozo cocmosnus (cT. 4 3akoHa 06 AI'C), KoTopble Be-
YT KHUTY PETUCTPALIMK aKTOB TPasKIaHCKOTO COCTOSIHUS (aKTOBBIE KHUTH)
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(ct. 76—77.1 3akoHa 06 AI'C). Ha ocHOBaHMM IIPOBEIEHHBIX PeTUCTpal-
OHHBIX ICCTBUM IpaxkaHaM BbIIAIOTCS CBUAETEILCTBA O TOCYIapCTBEHHOMU
peructpauuu’.

3aKOHOM perIaMEHTUPOBAH OPSIOK BHECEHUS UCTTPAaBIICHUIA ¥ M3MEHe-
HUI B 3aITUCHY aKTOB I'Pa’kIaHCKOTO COCTOSIHMS. B oTCyTCTBUE criopa MexXIy
3aMHTEPECOBAHHBIMU JIUILIAMU (CYTIPYTaMM, POIUTENISIMU, POICTBEHHUKAMU
M T. T1.) UCIIPABJICHNS M U3MEHEHMSI IIPOMU3BOIITCS OPTaHOM 3aITCH aKTOB
IPakIaHCKOTO COCTOSTHUS TIPY HAJIMYUK TOCTATOYHBIX JJIST STOTO OCHOBA-
Huit. B ciydae criopa Bompoc 00 MCIIpaBIeHUSIX 1 UBMEHEHUSIX pacCMaTpu-
BaeT cyn. PerieHue cyna siBIsieTCsl TakKxKe OCHOBAaHMEM JIJIST aHHYJIMPOBaHMS
¥ BOCCTAHOBJICHUSI 3aITCEil aKTOB TPaKIaHCKOTO COCTOSTHMS.

OpraHBbl, OCYIIECTBIISIONINE PETUCTPAIIAIO aKTOB IPaXkIaHCKOTO COCTOS -
HUS, TOPSIIOK PETUCTPAIIMY STUX aKTOB, MOPSAOK UBMEHEHHUSI, BOCCTAaHOB-
JICHUS Y aHHYJIMPOBAHMS 3aITUCEI aKTOB TPaKIaHCKOTO COCTOSTHUST, (DOPMBI
AKTOBBIX KHUT U CBUIETENIBCTB, a TAKIKE TOPSIIOK M CPOKHU XPAHEHMS aKTOBBIX
KHUT onpezesieHbl B cT. 4—5 3akoHa 06 AI'C.

I'paxxnanckast npaBocnocoOHOCTb rpaxkaaHuHa. OHa BOZHMKAET B MOMEHT
ero poxaeHus u npekpamaercs cMeptbio (1. 2 ¢T. 17 T'K). Cormacho 4. 2
ct. 17 Korcturymm PO ocHOBHEIE TTpaBa 1 CBOOOIBI UeIOBEKA HEOTUY KA -
eMbl ¥ MPUHAJIeXAT KaxkJA0My OT poxaeHust. Momenmom posxcdenus pebenka
SIBJIIETCSI MOMEHT OTAEJICHUS I1JIofa OT OpraHUu3Ma MaTepu MOCPEICTBOM
ponoB (1. 1 cT. 53 3akoHa 06 0OCHOBAX OXpaHbI 3MOPOBbs TpaxknaH). [Tpu aTom
MEIUIIMHCKIE KPUTEPUM POXKICHMS, B TOM YMCIIe CPOKHM OEPEeMEHHOCTH,
Macca Tejia pedbeHKa TpU POKICHUM U TIPU3HAKU XKUBOPOXICHUS, a TaK-
K€ TOPSIAOK BbIAAYM TOKYMEHTa O POXICHUM U ero (popMa yTBepKIatoTcs
YIIOJHOMOYEHHBIM (peiepaIbHbIM OPTaHOM MCIIOJHMUTEIbHOM BIacTu (1. 3
cT. 53 3akoHa 00 OCHOBAX OXPaHbI 300POBbs IpaxkaaH)?. PoxaeHune «Kak akT
OTIEJICHMST MJIaICHIIA OT UYpeBa MaTepy» SIBIISIETCS «MCXOTHBIM ITYHKTOM,
¢ KOTOPOTO HaYMHaeTcs hu3nyeckKasi JMYHOCTh, Ha4aIo CaMOCTOSITEIbHOTO
OBITHS YeJIOBEKa, BMECTE C TeM M €CTh HaYaJIbHBII MOMEHT €T IOpUINIECKON
Ku3HW»S. To ecTh pOXKIEHUE «OTKPHIBAET MPABOCIIOCOOHOCTh (DU3NYECKOTO
auua»*, TIpuMepoM Momg0OHOI0 «OTKPBITHS MTPABOCIIOCOOHOCTH» SIBJISIETCS
nojoxenne abd3. 1 1. 1 ¢t. 1116 I'K: K HaciemoBaHMIO MOTYT MPU3bIBATHCS

! Cwm.: mpuka3 Muniocta Poccun ot 25 uions 2014 r. Ne 142 «O6 yrBepxkaeHuu hopm
0JIAaHKOB CBUJIETEJILCTB O TOCYIApCTBEHHON pPErucTpalyyd akTOB TI'paxkKIaHCKOTO COCTOSI-
Husi» // PI. 2014. Ne 157. Cu. Takxe: mpuka3 Muniocta Poccun ot 30 uronst 2016 . Ne 155
«O0 yTBepKIeHUM TOPsIIKA 3aMOTHEHMsI OJIAHKOB 3aIUCeil aKTOB IPaKIaHCKOIO COCTOSIHUS
1 OJIAHKOB CBUIETEILCTB O TOCYIaPCTBEHHOM PErMCTPAIlMU aKTOB IPaskIAaHCKOIO COCTOSI-
Husi» // BHA. 2016. Ne 32.

2 Cm.: Ilpuka3 MuHHCTEpCTBA 3APAaBOOXPAHCHUSI W COLMAIBLHOTO pa3BuThs P
o1 27 nexka6pst 2011 1. Ne 1687H «O MeAMIIMHCKUX KPUTEPHUSX POKICHUS, hopMe TOKyMEHTa
0 POXKICHUY U MopsiaKe ee Bbimaun» // PI. 2012. Ne 64.

3 Meiiep JI. H. Pycckoe rpaxmanckoe mpaso. C. 99.

4 Tam xe. C. 100.
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rpaxaaHe, HaXOASIIMeCs B XXMBBIX B MOMEHT OTKPBITHSI HAC/IEACTBA, a TAKXKe
3ayaThie TIPY KMU3HU HACIICAOAATEISI M POAUBIINECS XKIUBBIMU ITOCIIE OTKPHI-
TUS HaclencTBa. To ecTh ISt IPaBOCTIOCOOHOCTH (DM3UIECKOTO JINIIA HYKHO
YCTaHOBMTD (PAKT POKICHUS €rO KUBBIM.

Momernmom cmepmu SIBJSIETCST TaK Ha3bIBaeMasi OMOJIOTMUYECKAsT CMEPTh,
CBSI3aHHAasl C HEOOPATUMOI THOEJIbIO TOJIOBHOTO Mo3ra (cT. 9 3aKoHa o TpaHC-
mianTaunu. CM. Takke ripuka3 Munsapasa Poccun ot 20 nexadbps 2001 r.
Ne 460, yrB. MHCTPYKIIMIO TT0 KOHCTATALIMW CMEPTH YeJIOBEKa Ha OCHOBAHUU
JMarHo3a CMEepTU Mo3ra'.

Cratbg 18 I'K ompemensieT mpuMepHBIii TTepeueHb IIPaBOMOUYNIA B paMKax
codepaicanus npasocnocodonocmu epaycdar. OCHOBHOE MECTO CPEIU B YKa3aH -
HOM TepevyHe 3aHUMAIOT UMYUjecmeeHHble npasa, B YaCTHOCTU MpaBa UMETh
HMMYILIECTBO Ha TIpaBe COOCTBEHHOCTH; HAC/IEIOBATh 1 3aBEIaTh UMYIIIECTBO;
3aHUMATbCS MPEANTPUHUMATENbCKON U JII000I MHOI He 3ampelieHHOoN 3a-
KOHOM JIeSITeIbHOCTBIO; CO3MaBaTh IOPUINIECKIE JINIIA CAMOCTOSTEIBHO WU
COBMECTHO C IPYTUMU TpaxkIaHaMU 1 I0PUINIeCKUMU JIMLIAMU; COBEPIIIaTh
MoObIe He TPOTHUBOpEYalle 3aKOHY CIEJIKU U y4acTBOBATh B 00s13aTeb-
CTBax.

Hapsiny ¢ uMy1iiecTBeHHBIMY TIpaBaMU IpakiaHe MOTYT 00JIanaTh Heumy-
WecmeeHHbIMU NPABaMU, B YACTHOCTY CBOOOIHO M30MPaTh MECTO KUTEIbCTBA,
HMMeETh ITpaBa aBTOPOB IMPOU3BEACHUI HaYKH, TUTEPATYPHI U ICKYCCTBA, N30~
OpeTeHMI U MHBIX OXPaHSEMbIX 3aKOHOM Pe3yJIbTaTOB MHTE/UIEKTYalIbHOI
NEeSITeIbHOCTH, U JIp.

§ 2. [paxxpaHcKan feecnocobHOCTb rpaXkaaH

Oomue nojoxenus. OnpeneeHUe epanicoanHckoll deecnocobHocmu Conep-
xuTcs B 1 cT. 21 I'K: efo mpu3HaeTcs crmocoOHOCTD TpaXkIaHWHA CBOMMU
JIEMCTBASIMU TIPUOOPETATh M OCYIIECTBIISTh IpaskIaHCKIE ITpaBa, Co3IaBaTh
IUTST ceOsI TpaskIaHCKKUE 00SI3aHHOCTY U UCTIOTHSATD UX.

[TomHyt0 DeecocOOHOCTh TPakKIaHNH ITPUOOPETACT C HACTYITICHUS CO-
BEPLIEHHOJIETUS, T. €. TTo JocTKeHuu 18 siet. 1o noctrkeHust 18-eTHero
BO3pacTa JIMIIO CYUTACTCS] HECOBEPIICHHOJICTHUM M HAXOIUTCS IO 0CO0OIH
MPaBOBOW 3alUTON.

[TonoxeHue o neecroCOOHOCTU CIenyeT paccMaTpUBaTh BMECTE C Ka-
teropueit npaBocrocodbHocTu (ct. 17 I'K). Ecau npaBocrnoco6HOCTb 03HA-
yaeT caMy CIIOCOOHOCTb UMETh rpaXkJaHCKKUe MpaBa U HECTU 00sS3aHHOCTH,
TO I€E€CITOCOOHOCTh XapaKTePU3YeT YXKe CIIOCOOHOCTD «C8oUMU Qelicmeusmu»
(1) «mproOpeTath» U (2) «OCYLIECTBAATh» IPAXKAAHCKUE TIPaBa, (3) «co3na-
BaTh» 1151 ce0s1 TpakIaHCKUe 00s13aHHOCTH U (4) «UCTTONHATE» uX. C yyeTom
mpasuia cT. 191 I'K coBeprenHosetre Hactymnaet B 0.00 4. THS, CIIEMyIOIIETO
MocJse JHS POXICHUS.

' PT. 2002. 30 siHB.
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CylIecTBYIOT UCKJIIOUEHUST U3 OOIIETO MpaBuja O MOMEHTE BOSHUKHO-
BeHUsI JAeecrocoOHocTu. o gocTkeHust 18-1eTHero Bo3pacra JuLo MO-
KT IPHOOPECTH JeeCIIOCOOHOCTE B TTIOJTHOM OOBEME CO 8peMeHU 6CMYNACHUS
6 Opak. JIpyruM cilydaeM BO3HUKHOBEHUS y HECOBEPIICHHOJIETHETO JINIIA
TIOJTHOM JIeeCITOCOOHOCTH SIBJISIETCS dMAHCcunayusi — OOBSIBICHUE HECO-
BEPIIEHHOJIETHETO JIMLIA, JOCTUTLIETO 16 JIeT, MOJHOCTBIO JeeCIIOCOOHBIM
B CJIyyae pabOTEI €TO TT0 TPYAOBOMY JOTOBOPY (KOHTPAKTY) WU 3aHITHUSI UM
MIpeAIPUHUMATEIBCKOM AesdTeTbHOCThIO (cT. 27 I'K).

CeMeitHOE 3aKOHOIATEICTBO YCTaHABIMBAET OpauyHBIiA BO3pacT B 18 et
(1. 1 ct. 13 CK), omHako ImpemaycMaTpuBaeT BO3MOXHOCTh, KOTIA IIpH Ha-
JIMYUH YBAXKUTEIBHBIX TIPUYMH OPTaHbl MECTHOTO CAMOYIIPABJICHUSI TI0 MECTY
JKUTENbCTBA JIULI, XKEJTAIOIIMX BCTYIUTD B Opak, pa3penaloT BCTYIIUTD B Opak
JIMIIaM, TOCTUTIIMM Bo3pacTa IecTHaauaTu jet (a63. 1 1. 2 c1. 13 CK). AbG-
3anl 2 . 2 cT. 13 CK gomyckaet, 4To B BUAE UCKIIOYEHUS C YIETOM OCOOBIX
00CTOSITEILCTB 3aKOHAMU CyObeKTOB Poccuiickoit Denepaliny MOXeT ObITh
paspelieHo BCTYIUIEHNE B OpaK 10 JOCTIKEHHS BO3pacTa IIIeCTHAIIIATH JIeT.
Tak, cormacHo CK Pecnyonuku TatapctaH, B BUIe UCKIIOYEHUS MIPU Ha-
JIMIUA OCOOBIX 00CTOSITETLCTB MOXKET OBITh pa3pelllcHO BCTYIUICHUE B Opak
JIAIIaM B BO3pacTe OT YeThIPHAIIATH 0 IICCTHAILIATH JIeT, MMEIOIITNM MECTO
xwurenbeTBa B Pecriyonuke Tataperas (m. 3 cr. 10 CK Pecry6nviku Tarap-
craH). TakuMM 0COOBIMU OOCTOSITEILCTBAMU, AAIOIIMMU MPaBO HA BCTY-
IUIeHWe B Opak JMILy (JMIaM), He TOCTUTIIeMY (He JOCTUTIIMM) BO3pacTa
IIECTHAIIIATH JICT, SIBJITIOTCSI OEPEMEHHOCTD, POXICHHUE OOIIEro pebeHKa
(meTeit) y rpaXkmaH, JKeJTaroIIMX BCTYIUTD B OpaK, HEITOCPEACTBeHHAS yTpo3a
KM3HU oHO 13 cTopoH (11. 4 cT. 10 CK Pecniyonuku TaTtapcran).

Ecau nuio mo 1ocTHXKeHWs BOCEMHAIIATOr0 BO3pacTa MOJIyYrsIo ToJI-
HYIO IeeCIOCOOHOCTh B pe3ybTaTe 3aKJI0ueHus Opaka, TO 1eeCIOCOOHOCTh
3TOTO JIMLIA COXPaHsIeTCs B TIOJIHOM 00BbEME U B ClTyyae pacTOpKeHUsT Opaka
10 pocTuxkeHus 18 net. Jipyrum ciiyyaeMm sIBjsieTcsl Mpu3HaHue Opaka He-
JIEMCTBATEIBHBIM 10 PEIICHUIO CYIa: CYI MOXKET (HO He 00s13aH) TIPUHSITH
peleHre 00 yTpaTe HeCOBEPLICHHOJCTHUM CYIIPYTOM TOJTHOU IeecIioco0-
HOCTH C MOMEHTA, OTIPEICIISIEMOTO CYIOM.

3aKoHOHATEIBHO 3aKpeIlIcHa TTpaBoBast TapaHTHUs TS TTPaBOCIIOCOOHO-
CTU U JI€eCMOCOOHOCTU (Pr3MUYECKOro Juiia. JleecrmocoOHOCTbh MOXET ObITh
orpaHn4eHa Toibko Ha ocHoBaHuM 'K mm denepanpHOTO 3aK0HA. [Tpmme-
paMu TaKMX OTPaHWICHUI MOTYT CITYKUTh OTpaHUYCHME JINIAa 3aHUMAThCS
onpeneeHHOU nesTeabHOCThIO (cT. 47 YK) nmm nuckBamudukamms (cT. 3.11
KoAIT); mu1io MoXeT ObITh JIuIlIeHO poauTeabckux mpas (cT. 69 CK); rpax-
JAHUH MOXKET OBbITh BPEMEHHO (Ha CpOK He 0oJiee MSATH JIET U C TIPaBOM I10-
CJIEIYIOIIEro TIePeOoCBUACTEILCTBOBAHMS) IO pe3yIbTaTaM 00s13aTeIbHOTO
MCUXUATPUUECKOTO OCBUAETEIHCTBOBAHUS NTPU3HAH HEMTPUTOIHBIM BCIIEI-
CTBHUE TICUXUYECKOTO PACCTPOMCTBA K BBIITOJHEHUIO OTAEIbHBIX BUIOB MPO-
(beccroHANTBHOM IEATETbHOCTH U IEATETbHOCTH, CBI3aHHOM C MICTOUHUKOM
MTOBBIIIEHHOM OMMaCHOCTH (CT. 6 3aKOHA O IICUXMATPHUYECKO TTOMOIIIN), 1 T. 1.
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HapyiiieHue cooTBETCTBYIONIMX YCIOBUI U MTOPSIAKA OrpaHUYEHUS 1ee-
CITOCOOHOCTH TpakIaHWHA BIIeUYeT HeACCTBUTEILHOCTD aKTa TOCYapCTBEH-
HOTO WJIYM MHOIO OpraHa, YCTaHaBJIMBAIOLIEIO0 COOTBETCTBYIOIIEE OIPaHU-
yeHue'.

YuuTsiBas cuTyaluio, Koraa B MPaBOOTHOIIEHUN MIPUHUMAET yJacThe
B KaueCTBE «CJIab0i CTOPOHBI» TpaXKIaHWH, IIPEAYCMOTPEH 3anpem epaxcoa-
HUHY NOAHOCMbIO UAU HACMUYHO OMKA3aMbCsl OM C80ell NPagocnocoOHOCMU UlU
deecnocoornocmu (11. 3 c1. 22 I'K). 3anpematores (MPU3HAIOTCS HUYTOXHBIMA)
JIOOBIe CIEKHU, HallpaBJIeHHBIC HAa OrpaHUYECHUE IMPABOCIIOCOOHOCTU WU
neecrocoOHocTH. MICKITIoueHEM SIBIISTIOTCS CHOBA JIMIIb CITydau, Mperyc-
MOTpEHHBIE (eaepaTbHbIM 3aKOHOM?,

DOMaHcunamusa. DMaHCUTIALMS PEACTABIISIET I0PUIANIECKYIO TIPOLIENYPY
IIPU3HAHUS JIIIA TTOTHOCTHIO Heecrmoco0HbM (cT. 27 I'K). Bospacr, ¢ koro-
POTo 3TO BO3MOXKHO, onpesiesieH B 16 Jiet. [Ipeanochuikoii 1jisi SMaHCUITaluy
SIBJISIETCST paboTa IO TPYAOBOMY IOTOBOPY (KOHTPAKTY) MJIM — C COTTIACHS
pOOMTEJIEN, YCHBIHOBUTENIEN UJIU MOMNEYUTENIE — 3aHITUE TIPEAIIPUHUMA-
TEIIbCKOMU IeITeIbHOCTRIO (0 BO3pacTe, C KOTOPOTO AOITyCKAETCs 3aKITIOUCHIE
TPYIOBOro HoroBopa, cM. cT. 63 TK).

DMaHCHUITIALMsS TTPOU3BOINUTCS MO PEIICHUI0 OpraHa OMeKW U IoIeYu-
TenbeTBa (4. 1 ¢T. 6 3aKoHa 00 OIeKe U MOMEeYNTEIbCTBE) C COTIacust 000MxX
ponuTesieit, yChIHOBUTEIICH VIIH TTOTTCYNTENIS JIN0O0, TIPU OTCYTCTBHH TaKOTO
corjacusi, — 10 pelIeHnIo cyaa B MopsiaKe 0coboro mponssoactaa (cT. 262
I'TIK).

B cBsi3u ¢ TeM, UTO B pe3ysnbTaTe SMAaHCUTIALINN JIUIIO CTAHOBUTCS TTOJIHO-
CTBIO JIe€CTIOCOOHBIM, TO, HE3aBUCHUMO OT BO3pacTa HECOBEPIIIEHHOJIETHETO,
€T0 POIUTEIIN, YCHIHOBUTEIH, TIOTIEYNTENN 00JIee He HECYT OTBETCTBEHHOCTHU
Mo 00s13aTeJIbCTBAM TaKOI'O SMAaHCUIIMPOBAHHOTO HECOBEPILIEHHOJETHETO,
B YaCTHOCTH IT0 0013aTeIbCTBAM, BO3HUKIIUM BCICICTBUE IIPUINHEHUS UM
Bpena (ct. 27, 1074 TK).

I'paxnanckas neecmocoOHOCTh MajojeTHHX. HecoBeplieHHONIETHUE,
He IOCTUTIINE Bo3pacTta 14 neT (Maronemnue), He BIpaBe — 32 HEKOTOPHI-
MM UCKITIOUEHUSIMA — COBEpIIATh CACJKU. 32 HUX COEIKYM COBEPIIAIOT MX
POIUTENIH, YCHIHOBUTEIM, OIeKyHbI. ClenKka, COBepIlIeHHAs HeCOBEPIIIeH-
HOJIETHMM, HE JOCTUTIIMM YeTHIPHAIIIATH JIET, SIBJISICTCS HeIeCTBUTEIEHOM
(amuroxHOi) (1. 1 cT. 172 I'K). ITpu 3TOM B MHTEpecax MaJIOJIETHETO COBEP-
IIEHHAsT UM CHEJIKa MOXKET OBITh ITO TPEOOBAHUIO €TI0 POANTENICH, YCHIHOBH -
TeJIeU WM OIleKyHa IIPU3HaHAa CyIOM AEVCTBUTEIbHOM, €CJIM OHA COBEpILIEHA
K BbIrofie MajosieTHero (1. 2 ¢t1. 172 T'K).

' Pewenne BepxopHoro Cyna PD ot 25 mas 2000 r. Ne TKITM00-419 (bBC P®. 2001.
Ne 5), onpenenenue CK mo rpaxknanckum neiam Bepxosaoro Cyna P® ot 15 aBrycra 2002 .
Ne 75-1'02-14 (http://www.supcourt.ru).

2 IMyukt 9 undopmammontoro nmucbMa Ipesunuyma BAC P® ot 13 centsiopst 2011 .
Ne 147 // Bectnuk BAC. 2011. Ne 11.
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IIpu coBeplIeHUM POIUTEISIMU, YCBIHOBUTEJISIMU U OTIEKYHAMHU CAEJIOK
OT UMEHM MaJIOJICTHUX JAEeTEI OHU 00sI3aHbI PYKOBOJICTBOBATHCS IMPaBUJIaMU
ct. 37 TK, T. e. Iy1s1 COBEPIIEHMS CAEIKM C UMYIIECTBOM HECOBEPILIEHHO-
JIETHETO OHU 00SI3aHbBI TTOJIyYUTh npedsapumenvhoe paspeuienue opeana oneKu
u noneuumenscmea. I1py 3TOM OHU He BIIPaBe COBEPILATH CACIKU C CAMUM
HECOBEPIICHHOJCTHUM JIMIIOM (KpoMe JapeHUST MU MHBIX 0€3BO3ME3IHBIX
MPEeIOCTaBICHU B ITOJIb3y HECOBEPIIIEHHOIETHETO).

W3 mpaBuiia o 3armpeTe COBEPIICHNUST MAJTOJICTHUMH JIMIIAMM CIIEJIOK YCTa-
HOBJICHO HECKOJIbKO MCKIIoueHUi. B wactHocTH, 11. 2 cT. 28 T'K Hecosep-
WeHHoAeMHUM, docmueuium 6 nem, pa3peIlieHO CaMOCTOSITEIbHO COBEPIIATS:

1) Mesikue OBITOBBIE CHENKHU (CM. KOMMEHT. K CT. 26 ['K);

2) choenku, HampaBJieHHble Ha 0€3BO3ME3IHOE TMOJyYeHUE BHITOIBI,
He TpeOyrolre HOTapuaabHOIO YIOCTOBEPEHUS JIMOO TocyaapCTBEHHOM
perucrpauuu (MMEoTCsl B BUAY aKThl JapEHUsT WM MHbIe 0€3BO3ME3IHbIE
MPenoCTaBIeHUs B MOJb3Y MAJTOJIETHUX);

3) caeIKM 1o pacTiopSDKEHUIO CPEICTBAMMU, MPENTOCTABICHHBIMU 3aKOH -
HBIM TIPEJICTAaBUTEIEM WIKM C COIJIACUSI TTOCIEIHErO TPEThUM JIMILIOM ISt
OTIpe/IeIEHHOM 1IeJTU MM [T CBOOOTHOTO pacriopsbkeHus. B manHoM citydae
MMEIOTCS B BUIY CICIIKU, BRIXOMSIIINE 3a TIPEIeITbl MEJIKUX OBITOBBIX CIEJIOK.

W3 aroro ciaenyer, 4To 40 JOCTUXKEHUS 6-JIETHETO BO3pacTa MaIOJIETHUE
He BIIpaBe y4aCTBOBATh B IPaxkIaHCKOM 000pOTe.

ITo BceM cenmkaM MaJIoJICTHETO JINIIA UMYUeCIEeHHYH0 0MEencmeeHHOCHb
Hecym e2o podumenu, ycolHo8UmMenu uau onexyHot. ICKIIoueHeM 13 TIpaBrIa
00 OTBETCTBEHHOCTH POIUTENICH, YCHIHOBUTENCH U OTIEKYHOB SIBIISIETCS yCTa-
HOBJICHHBIH (DaKT OTCYTCTBMSI X BUHBI B HAPYILICHUU 00s13aTeIbcTBa. Kpome
TOTO, POAMTENIM, YCBIHOBUTENIN M OTIEKYHBI OTBEYAIOT 32 BPE, MPUUMHEHHBIN
MaJIOJIETHUMU, B COOTBETCTBUU ¢ mpaBuiamu cT. 1073 I'K.

I'paxnanckas geecnocodHoOCTh rpaxiaaH ot 14 go 18 mer. Cuenku Heco-
BepILEHHOJETHUX Jull OoT 14 10 18 et TpedyloT npedsapumenvroeo uiu no-
Ce0yIe20 NUCbMEHH020 Co2AacUs 3aKoHHbx npedcmasumeneti (cT. 26 T'K).
TakuMy 3aKOHHBIMU MPEACTABUTEISIMUA MOTYT OBITH POIUTEIN, YCHIHOBU -
Teu (YIOUYEepUTENN ), TTOTICUUTENH.

HckitoueHne n3 3TOTO MpaBUJIa COCTABIISIOT:

(1) cmemky HeCOBEPIIEHHOJIETHUX O PACTIOPSDKEHUH CBOMMH 3apabOTKOM,
CTUTICHINEH ¥ MHBIMU TOXOIAMH;

(2) ocymiecTBIeHNUE TTpaB aBTOPA MPOM3BEICHUS HAYKH, IUTEPATYPHI WIIH
HMCKYCCTBA, N300PETEHUS WIIM THOTO OXPaHSIEMOTO 3aKOHOM pe3yJIbTaTa CBO-
eil mHTeuIeKTyanbHOl nearenbHocTy (cT. 1257 T'K);

(3) BHeceHue BKJIAIOB B KPEAUTHBIE OPTaHU3alMK U pacIopsKeHNe UMU
B COOTBETCTBUU ¢ 3aKOHOM (TJ1. 44 (cT. 834—844) I'K);

(4) coBepuIeHUE MEJIKMX OBITOBBIX CACIOK M MHBIX CIEJIOK, MPEeIyCMO-
TpeHHBbIX 1. 2 cT. 28 'K.

[Tonsatue meakoii 6bimosoii cdeaku OCHOBBIBAETCSI HA HEOOXOAUMOCTHU
MPEIOCTaBUTh HECOBEPIIIEHHOJICTHEMY JIMIY BO3MOXKHOCTb B OTpaHNYEH-
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HOM 00beMe yJacTBOBATh B MOBCEIHEBHOM I'paxknaHckoM obopoTe. [1ogo6-
Hast KaTeropust U3BeCTHA TaKKe TePMaHCKOMY ITpaBy, B KOTOPOM BbIIEJICHO
MOHSATUE TaK HA3bIBAEMbIX KapMaHHbIX OeHee. B poccuiickoM mpaBe 4yeTKoe
M O0LIETIpU3HAHHOE ONpeneeHue MEIKO ObITOBOI CAEJIKM OTCYTCTBYET.
TToHsITHO, YTO B JAaHHOM CJy4yae peub UJIEeT O HEOOJIbIION MO0 CTOMMOCTHU
cAeNKe, KOTopast IBISICTCS OOBITHOI TSI HeCOBEPIICHHOJICTHETO U HATIpaB-
JicHa Ha YIOBJIETBOPEHNUE €TO OOBIYHBIX, TOBCEIHEBHBIX IIOTpeOHOCTE . [Tpm-
MepaMHU TAKUX MEJIKAX OBITOBBIX CIACIIOK MOTYT CIIYXXHUTh IIPUOOPETeHNE O1-
JieTa 3a TIpoe3 B O0IIIECTBEHHOM TPAHCIIOPTE, IMTOKYITKa MOPOKEHOTO U T. TI.
I1pu 3TOM, KOHEUHO, BO3ZHUKAET BOIIPOC O TOM, UTO IPEACTABIISIET COOOM
«HEDOJIbIIIAsT CTOUMOCTD CACJIKI» C YYETOM MMYILECTBEHHOM TuddepeHIIN-
allMu YieHOoB oO1ecTBa. [1o-BUAMMOMY, €10 MOXKET CUMTAThCS Ta CYMMa,
KOTOpasl He SIBJISIETCS /151 3aKOHHOTO MPEICTaBUTE s HECOBEPIIIEHHOJIETHETO
JINLA 3HAYUTEJIbHOM.

ITo noctxenunu 16 JeT HeCOBEPILIEHHOIETHUE TaKKe BIIpaBe ObITh UJie-
HamMu KoonepatuBoB (cM. cT. 111 KK, c1. 7 3akoHa 0 moTpeOuTeIbCKOMN
Koormepaluu, cT. 7 3akoHa 0 TPOU3BOACTBEHHBIX KOOMepaTuBax, cT. 18 3a-
KOHa 0 CaJ0oBOAYECKMX O0BEAMHEHUSIX I'paxaaH, cT. 13 3aKoHa o celbCcKo-
XO3SMCTBEHHOM KOOIepalliy, CT. 5 3aKOHA O XKWJIMITHBIX HAKOITUTEIbHBIX
KoomepaTuBax, cT. 11 3akoHa 0 KpeMUTHOI KOOMepalun).

3aKOHOM YCTaHOBJICH IIPUHIIAIL CAMOCHOSMENbHOU UMYUECMBeHHOL
0meemcmeeHHOCMU HecosepuleHHoAemHe20 auya B Bo3pacte oT 14 mo 18 ner
I10 TEM CZIeJIKaM, KOTOPBIE OH COBEPIIIIII B COOTBETCTBUU ¢ KOMMEHT. CT. O1i-
HAaKO 3a IMPUYMHEHHBIN Bped TaKOM HECOBEPIICHHOJETHUI HECET OTBET-
CTBEHHOCTb 1o mpaBuiiaM cT. 1074 T'K.

Bo3MoKHO oepanuuenue uru auuenue HecogepuleHHOAeMHe20 AUYA B BO3-
pacte oT 14 1o 18 neT npaBa pacnopsikaTbCsi CBOMMU 3apabOTKOM, CTUTIEH-
IWeil uau MHBIMU noXodaMU. PerieHue 1Mo orpaHUYeHUIO WM JUIIEHUIO
HECOBEPILEHHOJIETHETO JIMIA 9TOTO MpaBa MPUHUMAET CYy IO 3asIBJICHUIO
pOIMTENIcH, YCRIHOBUTEIICH MITH TIOTICYUTEIIS JTMOO OpraHa ONeKHu U IoIie-
yuteaberBa. Crathbs 262 I'TIK oTHOCHT MOZOOHOrO poja Iea K JejiaM, pac-
CMaTpUBaeMbIM CYIOM B MTOPSIAKE 0OCOOOT0 MPOM3BOACTBA.

OrpaHnyeHue 1eecnocoOHOCTH TPaXKIAHUHA. B HEKOTOPBIX Ciydasix, no-
CTUTIINI COBEPIICHHOJICTHSI, MOXET OBITh OTPAaHMYEH B IECCITOCOOHOCTH.
OrpaHnJeHNE 1eeCIIOCOOHOCTH CBSI3BIBACTCS C OIIPENCICHHBIM IeBUAHTHBIM
MTOBEICHNEM JIMIIA, KOTOPHI HEe MOXET KOHTPOJIMPOBATh CBOE TTOBEACHIE
B ITIOJTHOI Mepe B CHJTY OTIPeIeIEHHBIX 00CTOSTEIbCTB.

[IpennocelmkamMu AJis OTpaHUYEHUS Ie€CITOCOOHOCTHY IpakIaHNHA BbI-
CTYTIAIOT:

— npucmpacmue K a3apmusim uepam. AzapTHasi UTpa — OCHOBAHHOE
Ha pUCKe COTrJallleHue O BBIMTPhILIE, 3aKTI0UEHHOE ABYMS MU HECKOJIbKM-
MM YYaCTHMKAaMU TaKOTO COTJIallleHUsT MeXIy co00it TMOO C OpraHM3aTopoM
a3apTHOM UTPHI TT0 TTPAaBUJIaM, YCTAaHOBJIEHHBIM OPraHM3aTOPOM a3apTHOM
urpsl (1. 1 ¢T. 4 3aKOHa 0 TOCyIapCTBEHHOM PETYJIMPOBAHUU AEATEITHHO-
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CTU TI0 OpraHM3allMy U MPOBeAeHUIO a3apTHBIX Urp). CoriacHo m. 18 mo-
craHoByieHrss BC Ne 25 mon mpucTpacTeM K a3apTHBIM UTpaM, KOTOpoe
MOXET CJIy>KMTh OCHOBaHUEM JIJISI OTPAaHUYEHUS JeeCITOCOOHOCTH Ipaxaa-
HMHA, CJIeAyeT TOHUMATh IICUXOJOTUIECKYIO 3aBUCUMOCTh, KOTOPAst TOMUMO
TPYIHOIIPEOIOJIMMOTO BICUEHUS K UTPE XapaKTepU3yeTcsl pacCTPOicTBaMU
MTOBEACHNS, [ICMXNYECKOTO 3I0POBhS M CAMOUYBCTBUS TPAaKIaHINHA, TIPOSTB-
JIIETCSI B TIATOJIOTUIECKOM BJICUCHUHU K a3apPTHBIM UTPaM, B IIOTEPE UTPOBOTO
KOHTPOJISI, a TAKKE B IIPOIO/DKUTEIIEHOM YIaCTUH B a3apTHBIX UTPAX BOIIPEKU
HACTYIUICHUIO HeOIarONPUSATHBIX TIOCIEACTBHI TSI MATEpUAIBHOTO OJ1aro-
COCTOSIHMSI YICHOB €TI0 CEMbH.

— 310ynompebaeHue CRUPMHBIMU HANUMKAMU UAU HADKOMUYECKUMU cpeo-
cmeamu. CornacHo n. 18 mocraHoBineHuss BC Ne 25 3noynorpebiaeHuem
CIMUPTHBIMM HAITMTKAMM WJIM HAPKOTUYECKUMU CPEICTBAMM, JAIOIIUM OC-
HOBaHUE [IJIs1 OTpaHMYECHUSI IeeCIIOCOOHOCTH TpaKAaHMHA, SIBISIETCS] TAaKOe
HX ynoTpebaeHre, KOTOpoe HaXOAUTCS B IPOTUBOPEUUM C UHTEpECaMU €ro
CEMbU U BJICUET PACXOIbl, CTABSIINE CEMbIO B TSKEJI0€ MaTepualbHOE T10-
JnoxeHue. [Tpu aToM HEOOXOAMMO UMETH B BUaY, uTO I1. 1 ¢T. 30 'K He cTtaBUT
BO3MOXHOCTb OTPaHWYEHUS IeeCOCOOHOCTH JIUIIA, 3I0YMOTPEOISIOEro
CIIMPTHBIMU HAITUTKAMHU WJIH HAPKOTUYECKUMU CPEICTBAMU, B 3aBUCUMOCTD
OT MPU3HAHMS €TO CTPATAIOIINM XPOHNIECKIM aJIKOTOJTM3MOM MJIN HApKO-
MaHUEWN.

Haname y npyrux wieHOB ceMbl 3apab0TKa WIIM MHBIX TOXOIOB He SIBJIS -
€TCsI OCHOBAaHMEM IUIS OTKAa3a B YIOBICTBOPCHUH 3asIBIICHUSI 00 OTpaHUMYCHUN
JIEeCTIOCOOHOCTH IrpaxkIaHMHA, €CJIM OyIeT YCTAHOBJIEHO, YTO NTAHHBIN TPaK-
JaHWH 00sI3aH 10 3aKOHY COMCPKaTh YWICHOB CBOEI CEMbM, OMHAKO BCIIEI-
CTBME IIPUCTPACTHS K a3apTHBIM UTPaM, 3JI0YTIOTPeOJIeHUS CIUPTHBIMU Ha-
MUTKAMU WIK HApKOTUYECKUMHU CPENCTBAMM HE OKA3bIBaeT UM HEOOXOAMMO
MaTepuaJbHON MTOMOIIY MO0 WIEHBI €r0 CEMbU BBIHYXXAECHBI MTOJTHOCTHIO
WM YaCTUYHO €ro ColepKaTh.

ITpy HamMUMK yKa3aHHBIX PEATTOCHUTOK CYII B TTOPSIIKE, TTPEIYCMOTPEH-
HoM cT. 281285 I'TIK, MOXXET orpaHMUUTh Tpak IaHWHA B 1€€CIIOCOOHOCTH,
YCTaHOBMB Hall HUM ITOIEYNTEIbCTBO. [ paxkIaHWH, OTpaHUYCHHEIN B Jee-
CITOCOOHOCTH, gnpase cogepuiams meakue 0bimogole coeaku. JIpyrue cnenku
OTpaHMYEHHO JAeeCIIOCOOHOE JIMIIO MOKET COBEPIIATh JIUIIb ¢ CO2AACUs NO-
neyumens. BMecte ¢ TeM rpakIaHUH, OTpaHUYCHHBIA B IEECITOCOOHOCTH,
Hecem UMYUWeCMBeHHYI0 0MEemMCMEeHHOCHb N0 COBEPUICHHbIM UM COeAKaM
U CamocmossmensHo omeeuaem 3a npuvuHenHslil um éped (cp. 1. 3 cr. 26 I'K).
[TomeyunTens MOTyIaeT U pacXodyeT 3apabOTOK, TIEHCUIO U MHbBIC TOXOJIBI
rpaxknaHuHa, OTPAaHUYEHHOTO CYIOM B JI€€CIIOCOOHOCTH, B MHTEpecax I0-
JIOTIEYHOTO B MOpSAKe, peaycMoTpeHHoM cT. 37 I'K.

MHorna ncuxuyeckoe pacCTpONCTBO He JUIIAET IpaxkIaHMHA BO3MOX-
HOCTU NTOHMMATb 3HAUEHUE CBOUX NCUCTBUN WJIM PYKOBOAUTH UMY MPHU IO~
MOILU APYTUX JUL (HampuMmep, B ciaydyae AeMeHUuuu uiu cnaboymus). Cyn
MOXET 02paHU4UmMb MmaxKoe AuYo 8 e20 deecnocobHocmu, He TIPU3HaBasl €ro
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MPU 3TOM HelleeCrocOOHbIM. Han HUM yCTaHABIMBACTCSI HONEUUMENbCIBO.
B sTOM ciyyae rpaXkmaHWH COBEpIIAeT CHEIKH, a TAaKXKe paclopsbhKaeT-
Cs BBITUTAYMBAEMBIMM Ha HEro aJMMEHTaMU, COLMAIbHOM MTEHCUE, BO3-
MeIIeHNEM Bpea 3M0POBBIO U B CBSI3M CO CMEPTHIO KOPMUJIbIIA 1 MHBIMU
MPEeOCTaBIsIEeMbIMU Ha €T0 COIepKaHWe BBITUIATAMH, C ITMCEMEHHOTO CO-
racus moneuntests. UCKimoYeHre COCTaBISIOT CEIKH IO PACTIOPSKEHUIO
3apabOTKOM, CTHIICHANEH ¥ MHBIMM JTOXOIAMM, a TAKXKe MEJIKHE OBITOBBIC
CHENIKU, KOTOPbIC TaKOH TpaXkIaHWH COBEPIAET CaMOCTOATEIbHO. OMHAKO
TaKoe pacIopsKeHNE MOXKET OBITh OTPAaHMYCHO CYIOM ITPU HATMUUM «II0-
CTaTOYHBIX OCHOBAHUI».

I'paxxmaHuH, neecriocOOHOCTh KOTOPOTO OTpaHMUYeHa BCIENCTBUE TICH-
XMYECKOI0 PacCTPOiCTBA MU C1ab0YMUSI, CAMOCTOSITEJIBHO Hecem umyuie-
CMBEHHYH) OMBEMCIMBEHHOCMb NO COeAKAM, COBEPIIEHHBIM UM B COOTBETCTBUU
C KOMMEHT. CT. 3a IPUYMHEHHBII UM Bpel TaKoi IpaxkIaHUH HECeT OTBET-
CTBEHHOCTb B cooTBeTcTBUU ¢ ['K.

Cyn enpage ommeHums OTpaHUYEHUE IEeCITIOCOOHOCTU TpakIaHUHA, €CIIU
OTIAJIM OCHOBAHMS, B CHITY KOTOPBIX I'paXkIaHWH ObLT OTPaHNICH B IECCITO-
cobHocTH. COOTBETCTBEHHO, OTMEHSIETCSI M TIOTIEYUTEIbCTBO. AHAJIOTUYHBIM
00pa3oM MPOMCXOANT U3MEHEHNE TTPAaBOBOTO CTAaTyca TpakIaHWHA B CBSI3U
C M3MEHEHHEM €T0 IICUXMYECKOTO COCTOSTHUS (TTPU3HAHME €TO HEIeeCroco0-
HBIM WJIU K€ OTMEHA OTpaHUYCHUE €TO JIeeCIOCOOHOCTH). ISl IpUHATHAS
pEeIIeHus CyIoM Heo0X0IMMO obpallleHKe B Cy/l 3aMHTEPECOBAHHOTO JIMIIA.

IIpu3Hanue rpaxkaaHuHA HemeecnocoOHbIM. 3akoHonatenb (1. 1 cT. 29
I'K) momyckaeT BO3MOXHOCTD MPU3HAHUS CYIOM TpaXkIaHWHA, KOTOPBIA
BCJIEICTBUE TICUXUYECKOTO PACCTPOICTBA HE MOXET IIOHMMATh 3HAYCHUS
CBOMX JICUCTBUI WJIM PYKOBOIUTH MMU, HEAEECTIOCOOHBIM B IMOPSIAKe T 31
(ct. 281—286) I'TIK. Hax TakuMm JniuoM ycTaHaBiuBaeTcs oreka. [eno
0 MPU3HAHUU TpakIaHWMHA HEACCCITOCOOHBIM BCICACTBUE TICUXUUCCKOTO
paccTpoiicTBa MOXET ObITh BO30YX/IEHO B Cy/le Ha OCHOBAaHUM 3asiBICHUS
YJIEHOB €T0 CEMBH, OJIM3KUX POIACTBCHHUKOB (pOAUTENCH, IeTeil, OpaThes,
cecTep) He3aBUCUMO OT COBMECTHOTO C HUM MPOXUBAHMS, 3asBIICHUS Opra-
Ha OITeKH U TTOIeYNTENIbCTBA, MEAUIIMHCKOM OpTaHM3alMK, OKa3bIBaIOIICH
MCUXUATPUYECKYIO TTOMOIIIb, WK CTAllMOHAPHON OpraHU3alMK COLIMaIbHOTO
00CITy>KUBaHUS, TIPpeIHA3HAYCHHOM [UIS JIMII, CTPAdAONINX IICUXUICCKIMU
paccrpoiictBamu (4. 2 ct. 281 T'TIK)'.

B ciryuae mpuzHaHMS TUIIa HEMEECITOCOOHBIM CACIIKY IS U 32 HETO CO-
BepIIaeT ornekyH. [1py coBeplleHMU CHEIOK ONEKYH JOJKEH YIUTHIBATH
MHEHME TpaxkIaHWHA WU Xe (IIpY HEBO3MOXKHOCTU YCTAHOBJICHUS TaKO-
IO MHEHMSI) YYUTHIBATh UMEIOIIIYIOCS MH(MOPMALIMK O €r0o TPEANOYTEHUSIX,

! TlocranoBnenne Koncrurynmonnoro Cyna P® ot 27 utonst 2012 . Ne 15-T1 «ITo memy
0 NIPOBEPKE KOHCTUTYLIMOHHOCTU MYHKTOB 1 U 2 cTarbu 29, myHKTa 2 cTatbu 31 u cTarbu 32
I'paxnaHckoro konekca Poccuiickoit Denepaniny B CBSI3U ¢ Xkanoboii rpaxkaanku U. B. le-
noBoi» // C3 PD. 2012. Ne 29. Ct. 4167.
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MOJIy4YEHHOM OT POIUTENIel TAKOTO IrpaxkIaHWHA, ero TIPEeKHUX ONEKYHOB,
MHBIX JIMILI, OKa3bIBABLIMX TAKOMY IPaXXIaHUHY YCJIYTU U 10OPOCOBECTHO UC-
MOJIHSBIIMX CBOU 00SI3aHHOCTH.

[Tynkrom 3 cr. 29 I'K npenycMoTpeHa BO3MOXKXHOCTb MMPU3HATh OOBSIB-
JICHHOE paHee HeleeCIIOCOOHBIM JIMIO B CyAeOHOM IOPSIAKE OrpaHUYEHHO
JIEeCIIOCOOHBIM «IIPY Pa3BUTUHU CIIOCOOHOCTH rpaxKIaHMHA TOHUMATh 3HA-
YeHUEe CBOMX HNEHCTBUI MM PYKOBOIUTH UMM JIUIID IIPY IIOMOLIM IPYTUX
JuL». B 9TOM cityuyae cyn OTMEHSIET OMEKY M YCTAHABIMBAET HAJI JIULIOM I10-
MIEYNTEIBCTBO. [1py BOCCTAaHOBICHNH CITOCOOHOCTH I'pakIaHNHA, KOTOPBIIA
OBIJT IIPU3HAH HEIEeeCIIOCOOHBIM, IOHMMATh 3HAYeHUE CBOUX IEMCTBHI MTN
PYKOBOIUTEL UMU CYJI IIPU3HACT €TO AEeCIIOCOOHEIM.

§ 3. Oneka, noneynTenbCTBO, NAaTPOHAXK

O6mue nojoxenus. Omieka, TOMEYUTETLCTBO, MATPOHAXK XapaKTepu3y-
0T pa3InuHbie (hOPMBbI TPaxkIaHCKO-MTPaBOBOIO MpeAcTaBUTeNbCcTBa (CT. 31
I'K) B oTHOIIEHUY JIK1I, KOTOPHIM TaKOe MPeICTaBUTEIbLCTBO HEOOXOIUMO
B CIJTY BO3PACTHBIX, (DU3MUECKUX MJIU TICUXUYECKUX 0coOeHHOcTel. Takoe
MPEACTaBUTEIbCTBO HOCUT HEAOOPOBOIBHBIN (OTeKa U TOMEUYUTEIbCTBO)
WM J0OpOBOJIBHBIN XapakTep (maTpoHax). [Ipu 3TOM oreka U Ioreun-
TEJILCTBO OTHOCSITCSI K TaK HA3BIBAEMOMY 3AKOHHOMY Npe0cmasumenscmay,
T. €. IPEACTaBUTEIIBCTBY, OCHOBAHHOMY Ha 3aKoHe. VIMeHHO B 3aKOHE 3a-
KpeTUIeHBI Bce HEOOXOMMMBbIE ITPEATIOCHUTKH IS YCTAHOBJICHUSI 3aKOHHOTO
MpeAcTaBUTEeNbCTBA. [laTpoHaX Xe, KaK JOTOBOPHOE TTPEICTaBUTEIBCTBO,
TpeOyeT UTsl CBOeTO BO3ZHUKHOBEHUS 3aKJIIOYSHUST TOTOBOPA MEXITY JIUIIOM,
B OTHOIIEHWU KOTOPOTO OCYIIECTBIISIETCS MATPOHAXK, U OCYIIECTBIISIONIUM
MaTpPOHAX JIUIIOM.

T'oBopsi 0 3aKOHHOM MpPEACTaBUTENbCTBE HECOBEPIIEHHOJETHUX JIUILI,
OrpaHUYEHHO JIEECIIOCOOHBIX U HEACeCITOCOOHBIX JIUII, 3aKOHOAATEb MC-
MOJIb3YeT TEPMUH «HE MOJHOCTHIO 1EECITOCOOHbBIC JUIIa». DTU MOJOXEHMS
3aTeM JEeTAIU3UPYIOTCS B CT. 32 U nocieayommx crarbsax ['K.

OCHOBHBIMU Ueasmu OneKu U nonevumenscmea SIBIISIIOTCS 3allliTa TIpaB
¥ MHTEPECOB HEIACECIIOCOOHBIX WIM HE TTOJTHOCTHIO MEeeCIIOCOOHBIX TpaXk-
IIaH; BOCITUTaHNE HECOBEPIICHHOJICTHNX JIUII. TeM CaMbIM CTaBSITCS U OC-
HOBHBIC 3a7a9M Iepel OIeKyHAMM U ITOIeYnTeIIMU. detanu3anns mpas
1 00SI3aHHOCTEI OTIEKYHOB M TOITCUMTENIC ONpPenelIsIioTCsI CEMEITHBIM
3akoHoaateabcTBOM (cT. 148.1 CK, 3akoH 00 omeke U MOMeYnuTETbCTBRE).
ITpu aTOM MOAYEPKUBAETCST TIPUOPUTET CIEIIMATBHBIX (CEMEeHO-ITPaBo-
BBIX) HOpM'.

" Onpenenennre Koncruryunonnoro Cymna P® or 5 despansg 2015 r. Ne 227-0O «ITo 3a-
npocy JIeHMHCKOro pailoHHOro cyna ropoga CMosieHcKa O MPOBEPKE KOHCTUTYLIMOHHOCTH
royioxeHus myHkTa 3 cratbu 146 CemeitHoro konekca Poccuiickoit denepauvn» // Bect-
Huk KC P®. 2015. Ne 3.
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[IpencraBuTenbCKe MOTHOMOYMS OTIEKYHOB M TIOTIEYUTENE JeCTBYIOT
B OTHOILIEHUSIX CO BCEMU TPETbUMU JIMIIAMU B CUJTY 3aKOHA, T. €. 0€3 KaKUX-
MO0 CTIeMaTIbHBIX TTOJTHOMOYMI, OCHOBAaHHBIX HA JOBEPEHHOCTH U T. TI.
[IpencraBuTenbcKe OJTHOMOUMS IEHCTBYIOT TAKXeE B CyIax'.

[IpennoceiikamMu AJ1s1 YCTAHOBJIEHUST OTIEKU U TTOTIEYUTENBCTBA HaJl He-
COBEPIICHHOJIETHUMU JTULIAMU SIBJISTIOTCS:

— OTCYTCTBME Y TAKUX JIUL] POAUTENICH, YCHIHOBUTEEH;

— JIWIIIEHUE CYIOM POUTENIeil pOIUTENhCKUX MPaB;

— cJyyau, KOr[la HECOBEPIIEHHOJIETHUE IPaXIaHe MO UHBIM MPUYH-
HaM OCTaJIMCh 0€3 POAUTENHCKOTO MOMEYEHMSI, B YACTHOCTU KOTIAa POAUTENN
YKJIOHSIIOTCS OT MX BOCIIUTAHUS JIMOO 3aIUThI UX MPaB U UHTEPECOB.

ITpu 3TOM OTIEKa U TTOTIEUUTENHCTBO YCTAHABIUBACTCS UCKAIOUUMENBHO
8 cyoebHoMm nopsoke’.

CemeiiHOe 3aKOHOIATEbCTBO TpeayCcCMaTpUBaeT OTAEIbHBIN cayJaii
OIEeK! HaJ HECOBEPILICHHOJETHUMU JUIIaMU, KOTOPbIE POAUINCH Y HE-
coBepllleHHOJIeTHUX ponuteneit (1. 2 c¢t. 62 CK). B oTHoIIeHN Heco-
BEPIIICHHOJIETHETO JINIIA, Y KOTOPOTO HE COCTOSIBIIIME B OpaKke pOAUTETN
SIBJISIFOTCSI HECOBEPILIEHHOJIETHUMU, YCTAaHABIMBACTCS OMEKYHCTBO — Ha-
3HayaeTcsl ornekyH. OneKyH OCylIeCTBIsSIET BOCIIUTAHWE HECOBEPILIEH-
HOJIETHETO peOeHKa BMECTE C €r0 HECOBEPIIEHHOJIETHUMU POAUTEISIMU
JIO JIOCTVKEHMST MU 16-J1eTHeTo Bo3pacTa. PazHormacust MexIy omneKy-
HOM U HECOBEPIICHHOJIETHUMU POIUTESIMU pa3pelliaeT OpraH OoreKu
U TIOTIEYUTEbCTBA.

YcTaHoBeHUE, OCYILIECTBIEHUE U MpeKpallleHue OMeKW WKW MoIe-
YUTENIbCTBA B He yperyaupoBaHHbIX [ K ciydasix onpenensiorcs 3aKOHOM
00 ormeKe 1 MOTMeYnTeIbCTBE U UHBIMU MPUHSITHIMU B COOTBETCTBUU C HUM
HOpPMAaTMBHBIMM NTPaBoBbIMU akTaM Poccuiickoit Menepanmu.

Opranbl oneku U noneyutenbcTBa. OpraHaMu OMEKU U MONEYNUTETCTBA
spistores (ct. 34 T'K):

— opeaHsl uchoaHumenwvHoll eracmu cybsekma P®. Cuctemy opraHoB
WCITOJIHUTEIbHOM BIACTH B cyObekTax PM BO3IMaBISAIOT MPaBUTEILCTBA
(Hanpumep, I1paBurenbcTBo Pecriyonuku TartapctaH) v agMUHUCTpaA-
uuu (Hanpumep, AnmuHuctpauus [1ckoBckoit oonactu). KommnereHuuein
110 BOTIPOCAM OTEKM U TIOTIEUUTEThCTBA 00J1a1al0T OPraHbl 00pa30BaHUS
(MuHMCTEpCTBa 0OPa30BaHUSI, COOTBETCTBYIOIINE PECITYOIUKAHCKIE LIEHTPhI
YCBIHOBJICHUSI, OITEKU U MOMEYUTENbCTBA MPU MUHUCTEPCTBAX 00pa30BaHUs
U HayK! U 1p.);

' TlocranoBnenne Koncrurymonnoro Cyna PP ot 27 uionst 2012 1. Ne 15-11 «ITo meny
0 NIPOBEPKE KOHCTUTYLIMOHHOCTU MYHKTOB 1 U 2 cTarbu 29, nyHKTa 2 cTatbu 31 u cTarbu 32
I'paxxpaHckoro kojxekca Poccuiickoit Dejiepaliny B CBsI3M ¢ kanoboit rpaxaanku U. b. Jle-
JIOBOIN».

2 0630p MPAKTUKU pa3pelieHus CyIaMy CIIOPOB, CBSI3aHHBIX C BOCTTUTAHUEM HeTeil (YTB.
Tpesunnymom Bepxororo Cyna P® 20 uionst 2011 1.) // BBC PD. 2012. Ne 7.
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— 0peaHbl MECMH020 CAMOYNpAaeaeHus, eClIM OHU HaJeJeHbl TIOJTHOMO-
YUSMU IO oreke U noneyuteabcTBy. Ctatbs 14.1 3akoHa 00 opraHu3aluu
MECTHOTO CaMOYIIPaBJIEHUS IPSIMO IMPEIOCTABIISIET OPraHaM MECTHOTO CaMO-
yIpaBJIeHUs MPaBO YYaCTBOBATh B OCYIIECTBICHUY JAESTEIbHOCTH T10 OTIeKe
M TTOTIEYNTENIBCTBY (CM. TakKe CT. 6 3aKOoHa 00 OreKe W MOMeUUTETbCTRE).
[TprMepoM MOTYT CITY>KUTB YIIPABICHUS COIIMATBHON 3aIIUTHI COOTBETCTBY -
olIero paiioHa. B cTpykType Takoro yIrpaBiIeHUs 00pa3yIOTCsT OTIEIIbI OTie-
KU, TIOTICYNTEIHCTBA U ITAaTPOHAXKA.

3aKkoHOmaTe b OIpeaesiseT HOPMAaTUBHYIO TIPaBOBYIO 0a3y IesTEIbHO-
CTH OPTaHOB OTEKM U MOTICUUTEIHCTBA HAl IE€TbMH, OCTaBIIUMMUCS 0e3 T10-
neuenus poaureneii: 'K, CK, 3akoH 00 001X NPUHIIUITAX OpraHU3alluu
OpraHoOB roCyIapCTBEHHOM Bi1acTh cyobekToB PD, 3aKoH 00 opraHu3anum
MeCTHOro camoytmpasieHus. [Ipu aToMm caM repeyeHb OCHOBOIIOIATaloIINX
OpraHoB OMEKM Y MOMEeUUTEIbCTBA OCTaeTCsl OTKPHITHIM. [TlonoO6Hoe mepe-
YUCJIeHUE MPEACTaBsSeTCs C O3ULIMU IOPUINIECKON TEXHUKU UJTAILIHUM
(cm. Takxke ct. 145 CK).

OpraH, yCTAaHOBUBIINIA OIEKY W TOTNEUYUTETHCTBO, HETIOCPEACTBEHHO
ocyIiecTBsgeT GYHKIIMY OTIEKU U TIOTIEYUTEThCTBA IO TOTO MOMEHTA, TIoKa
TOIOTIEYHBIN HE TIOMEHSIET MECTO XXUTEIbCTBA. B aTOM ciydae dbyHKIIMN
TAKOTO OpTaHa OCYIIECTBIISIET OpraH II0 HOBOMY MECTY XXHUTEJIbCTBA.

ITynukT 2 cr. 34 T'K Bo3maraer Ha cyx 00sI3aHHOCTh B TCUCHHE TPEX THEM
CO BpeMEHM BCTYIUICHUS B 3aKOHHYIO CHJIY PEIICHUS O TIPU3HAHUM TpaXKaa-
HUHA HEeIeeCIIOCOOHBIM WM 00 OTpaHMYCHHUH €TO IeeCITOCOOHOCTH CO00-
LT 00 3TOM OpPTraHy OIEKU U IMOTIEYUTEIHCTBA IO MECTY XKHUTEIbCTBA TAKOTO
rpaxknaHuHa I YCTAaHOBJCHUS Hal HUM OTICKM VUJIM ITOTIeYMTEIbCTBA.

OreKyHbI 1 ITOMEeYUTETM HaXOASITCS MO Ha30POM OPTaHOB OIEKU U T0-
MEYNTEIHCTBA 110 MECTY XKUTEILCTBA onekaemoro jiua (cm. cT. 35 u 36 T'K).

Oneka u noneuuTeabcTBO. B cootBeTcTBUM ¢ 1. 1 ¢T. 32 'K oneka ycra-
HaBJIMBaeTCsl HaJ MaJlOJIETHUMM, T. €. HECOBEPIIEHHOJETHUMHU JULIAMU
1o 14 jiet, a TakKe Haj rpaxkaaHaMu, IPU3HAHHBIMU CYJIOM HeJeecIoco0-
HBIMU BCJIEICTBUE TICUXUYECKOTO PACCTPOICTBA.

CornacHo cT. 2 3akoHa 00 OreKe U MOIMeYUTEIbCTBE oneka — hopma
YCTPOICTBA MAJTOJIETHUX IpaskaaH (He JOCTUTIINX BO3pacTa YeThIpHAIIIATH
JIET HECOBEPIICHHOJIETHUX I'pakaaH) ¥ IPU3HAHHBIX CYIOM HelIeeCIIOCOOHBI-
MM TpaxXIaH, TIpY KOTOPOif Ha3HAYCHHBIC OPTAHOM OIICKH U ITOIICYNTEIhCTBA
rpaxmaHe (OIeKYHBI) SIBJISIIOTCS] 3aKOHHBIMM TTPEACTaBUTEIISIMM TTOIOTICTHBIX
M COBEpIIAIOT OT MX MMEHH U B MX MHTEpecax BCe IOPUINICCKH 3HAUNMbIC
JECTBUA.

3aKOHOM 3aKpeIlieH MIPUHIIUI COBEPIIEHUST ONIeKYHaMU CBOUX MPe-
CTaBUTEIbCKUX MTOJHOMOYMI B CUJTY 3aKOHA: OTEKYHBI SIBJISIOTCS TIpeacTa-
BUTEJISIMU TOJOMEYHBIX B CUJY 3aKOHA 1 COBEPIIAIOT OT X UMEHU U B UX
HMHTepecax Bce HeooxoauMble cneiku. [TomHoMouus onekyHa MmoaTBepXKaa-
JOTCSI CIIELIMAIbHBIM YIOCTOBEPEHNEM, KOTOPOE BhIIACTCSI OPTaHOM OIEeKH
U TOTEYUTENbCTBA (CM. TJ1. 3 3aKOHa 00 OIeKe U MOMEeUUTENbCTBE).
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ITornteuntennvctBo (cT. 33 I'K) ycTaHaBiauBaeTcsl Haa HECOBEPILICHHO-
JIETHUMM JIMIIAMU B BO3pacTe OT YETHIPHAMIATU 10 BOCEMHAIIAaTH JIEeT
(ct. 26 T'’K), a Takke HaJ rpaxkaaHAMM, OFPAHUYEHHBIMU CYIOM B I€€CIIOCO0-
Hoctu (cT. 30 I'K). IToneuumenvcmseo — opma ycTpoiicTBa HeCOBEPILIEHHO-
JIETHUX I'PaxXJaH B BO3pacTe OT YEThIPHAILIATH 10 BOCEMHALIATH JIeT U Ipaxk-
JlaH, OTPAaHUYEHHBIX CY/IOM B JIE€CIIOCOOHOCTH, TIPU KOTOPOIi Ha3HAYeHHbIE
OpTraHOM OTICKH ¥ TIOTICUNTEILCTBA TPpakaaHe (TIOIIeYNTEIN ) 00sI3aHbI OKa-
3bIBaTh HECOBEPIIIEHHOJIETHUM MOJOTICYHBIM CONEHCTBHE B OCYILIECTBICHUN
WX TIpaB U MCTIOJIHEHUU 00S13aHHOCTEH, OXpaHsTh HECOBEPIIIEHHOJISTHIX
ITOIOTICYHBIX OT 3I0YITOTPEOICHUI CO CTOPOHBI TPETHUX JIMII, a TAKKE TaBaTh
corjace COBEpIICHHOJICTHUM IOIOTIEYHBIM Ha COBEPIIICHNE UMHU IeHCTBUI
B cootBeTcTBUU €O CT. 30 'K (cT. 2 3aKk0Ha 00 oneke v MOMeYnuTeIbLCTBE).

JIuiia, B OTHOILIIEHUM KOTOPHIX YCTAHOBJIEHO MOIMEYUTEILCTBO, BIIPaBe
COBEPIIATH PSII CICIOK M MHBIX I0pUINIECKH 3HAYMMBIX IEMCTBHIT CAMOCTO-
areiabHo (cT. 26 1 30 I'K). [I1s1 BceX MHBIX CIEIOK HEOOXOIUMO TOJIyueH1e
corjacus MoneyrTes.

OmnpeneneHbl 3ada4u nonevumens B OTHOIIEHUY HECOBEPIIEHHOJETHUX
rpaxXgaH U TpaxkmaH, JeecIOCOOHOCTh KOTOPBIX OTpaHNYCHA BCJICICTBHUE
TICUXUIECKOTO PacCTPOICTBA:

OKa3aHMe MOIOIEYHbIM CONEUCTBUS B OCYIIECTBICHUN UMY CBOUX MPaB
M UCTIOJTHEHUM 00sI3aHHOCTEN,

OXpaHa MOIOTICYHBIX OT 3JI0YITOTPEOICHUI CO CTOPOHBI TPETHUX JIHII.

OnexyHbl 1 noneuynTen . HasHaueHre onekyHa (ITOTIEUUTENsT) TIPOU3BO-
JIUTCSI COOTBETCTBYIOLIMM OPraHOM OIeKM 1 momneuuTenberna (cT. 34 I'K)
1O MECTY XUTEThCTBA JINIIA, HYXIAIOIIETOCSI B OTNEKe WM TOTIeUNUTE b~
CTBE, WU ITI0 MECTY XXHUTEIbCTBA OMEKyHA (TIOTIEUNTEIIsT) B TEUCHHNE MecsIIia
C MOMEHTA, KOTIa yKa3aHHBIM OpraHaM CTajJo U3BECTHO O HEOOXOMUMOCTHU
YCTAaHOBJICHMSI OTEKHU WJIW TIOTIeYUTEIbCTBA Hajl rpaxkIaHMHOM. B mpoTuB-
HOM cITy4ae 10 Ha3HaYeHUsI KOHKPETHOTO OIeKYHa (ITOTeYnTeNIs) (DYHKIINN
TAKOTO JIMIIA BHITIOJIHSICT OPTaH OIEKHU U ITOIeYNTEIbCTBA.

K onexyHam M MorneyuTe1siM IpeabsBIsSIOTCS CAeayIolIe TpeOOBaHNS:

— OIIeKYHOM (TIOTICUUTEIEM) MOXET ObITh COBEPIIICHHOJIETHEE 1€ECIIO-
coOHoe 110 (00 OTpaHMUYCHUSIX 11 HA3HAYCHMS OTICKYHOM M TTOTICUUTEIIEM
cMm. 1. 1 u 3 c1. 146 CK);

— OIEeKYyH (MOMeYuTeb) TOJKEeH 00JIafaTh JOCTATOYHBIM 3[I0POBbEM
(cm. mocranoBienue IpaBurensctBa P® ot 14 deBpans 2013 1. Ne 117
«O0 yTBepXKIeHUU TepeuHsl 3a00J1eBaHuii, TTPU HAJTUUUU KOTOPBIX JIULIO
HE MOXET YCBIHOBUTH (YI0UEPUTh) peOeHKA, IPUHSITH €T0 MO OIeKYy (Tore-
YUTEJIbCTBO), B3SITh B IPUEMHYIO MJIM IATPOHATHYIO ceMbio»'). Mckimoualor
BO3MOXHOCTb Ha3HAYCHUSI OTICKYHOM (TTOITeUnTe/IeM) HaJTMIue y JINIA Ty-
6epkynesa opraHoB abixanus (I u 11 rpymnmel nucnaHcepHOTO HAOMIOAEHNUS),
MHGbEKITMOHHBIE 3a00JIeBaHMSI 10 TTPEKpallleHUsI TMCITaHCEPHOTO HADTI0Ie -

1 C3 P®. 2013. Ne 36. Cr. 4577.
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HMS B CBSI3U CO CTOMKOIM peMMCCHEI; 3J0Ka4eCTBEHHbIE HOBOOOPa30BaHUS
so6o0i Jokanu3auuu 111 u IV cranmii, a Takke 3710KayeCTBEHHbIE HOBOOO-
pazoBaHus Jo6oii Jokanuzauuu [ u Il ctaguit 1o npoBeaeHUs paquKaaIbHOTO
JICYCHUS; TICUXIMYECKUE PACCTPOIICTBA M PACCTPOIICTBA TIOBEICHMS IO TIpe-
KpalleHMs JUCTIaHCEPHOTO HAOTIONEHNS; HApKOMAaHMsI, TOKCUKOMAaHMSI, all-
KOTOJIN3M; 3a00JIeBaHUS 1 TPaBMBI, TIPUBEAIINE K MHBAJTUIHOCTHU | TPYIITIH;

— OmeKyH (IIOIeYnTesIb) TOJIKEH 001a0amb cCOOMEemMCcmayiouUMU Hpae-
CMBEHHbIMU U UHbIMU AUMHBIMU KAYeCMBaMU, ObITh CIIOCOOHBIM K BBIIOIHE-
HUIO 00s13aHHOCTel onekyHa (rmoneuutens) (1. 2 c¢r. 146 CK);

— OIEKYH (ITOIeYnTeb) JOKEH IaTh CBOE co2tacue Ha OCYIIEeCTBICHUE
(byHK1IIMM oneku (TTOTeYnTETLCTBA);

— TIpY Ha3HaUYE€HUU KOHKPETHOTO OIeKYyHa (TONeumnTeIs1) JOJKHbBI ObITh
VUmeHbl OMHOUleHUs Medcoy OneKyHoM (noneuumenem) u pebeHKoMm, OTHOLLIEHYE
K peOEeHKY WICHOB CeMbU OINeKyHa (ITOIEeYnTEIIs ), a TAKKe, €CJIU 3TO BO3-
MOXKHO, XeJlaHhe caMoro pedeHka (11. 2 cT. 146 CK).

st ompenesieHus TOro, MOXET JIM JIMLO BBICTYIIATh OMEKYHOM (I10-
MeYnTesIeM), OpraH OIEK! U MOMEUNTEILCTBA BIIpaBe 3alPOCUTL HEOOXO0-
JUMYI0 MH(MOPMALIMIO O COOTBETCTBYIOLIEM JIMIIE Y CAMOIO JIMLIA, a TAKXKe
B OpraHax BHYTPEHHMX JIeJI, OpraHax 3aIlliCy aKTOB TPaXkIaHCKOTO COCTO-
STHMST, MEIUITMHCKUX M UHBIX opraHu3anusx (1. 2 cr. 10 3akoHa 00 omeke
W TIOTIEYNTEIbCTBE)' .

Ipu nomereHuK 1uiia (HeAEEeCIOCOOHOrO WIKM He IIOJHOCTDIO IEeCIIO-
COOHOTrO TpaxkIaHWHa) Mo Haa30p B 00pa3oBaTeIbHbIE OpraHu3alun, Me-
JTUIIMHCKYE OPTaHU3allMH1, OPTAHU3AIUH, OKa3bIBAIOIINE COITUATbHBIC YCITy-
T'Y, VUM WHBIE OpTaHMU3alliy, B TOM YMCJIe B OpraHW3alliy I JeTei-CUPOT
U JIeTeil, OCTaBLIMXCS 0€3 IOIMeUYeHMUsT POAUTEIICH, OTIEKYHbI MJIM IIOIEYUTEIN
He Ha3HayvaroTcsd. McrmomHeHne 00s13aHHOCTE ! OITEKYHOB WIIH TTOTTeYnTeNei
BO3JIaTaeTCsl Ha yKa3aHHbIE OpraHU3allim.

[Ipu MCITOTHEHNN CBOMX OOSI3aHHOCTEH 10 OIEeKe W IMOITEYNTEITBCTBY
JIMLIO, KaK IPaBUIIO, IeCTBYET 6e3603me30Ho (cT. 36 I'K). BMecTe ¢ TeM BO3-
MOXKHBI UCKJTI0UeHMsI. OpraH OIeK! 1 ITOIIeYNTEIbCTBA, UCXOIs U3 MHTEpe-
COB IOIOIIEYHOr0, BIPABE 3aKIIOYUTD C OITEKYHOM WJIU IIOMEYUTEIEM 002080D
00 ocywecmenenuy oneKuy Ul NOnevumenbcmea Ha 603me30Hbx ycaosusx (4. 2
cT. 16 3aKoHa 00 oIleKe 1 MoIeYnTeIbCTBe). Bo3HarpaxkieHue oneKyHy Win
ITOTIEYNTEITIO MOKET BEITIIAUMBATHCS 34 CUET JOXOIOB OT MMYIIECTBA MO0~
[EYHOTr0, CPEACTB TPEThUX JIMLI, a TAKXKE CPEACTB OlomKeTa cyobekTa Poccuii-
ckoit @enepauyn’. [To mpocsbe oneKyHa WK MoNeYnTeNIs, 1T00POCOBECTHO

'O HeoOXOMMMBIX JOKYMEHTAX JIUIsl Ha3HAYeHMsI OTNeKyHa (TIOIeYMTeNIsT) CM. IIOCTAHOB-
nenue [pasutenbctBa PD ot 17 Hosiopst 2010 1. Ne 927 «O6 oTaeIbHBIX BOMPOCAX OCYIECT-
BJIEHMSI OTICKU U TMOIEYNTETbCTBA B OTHOIIIEHUH COBEPIIEHHOJETHUX HEIEeCITOCOOHBIX WU
He MOJIHOCTBIO JieecocoOHbIX Tpaxkaan» // C3 PD. 2010. Ne 48. Cr. 6401.

2 Pabey A. M. 1oroBop 00 OCYIIECTBJICHUM OINEKH U IMONEYUTETbCTBA B OTHOLIEHUM He-
coBepiieHHoeTHUX B Poccuiickoit denepanuu // Yuenbie 3anmcku Poccuiickoro rocynap-
CTBEHHOTO colranbHoro yuusepcurera. 2013. Ne 6. T. 1. C. 41-47.



§ 3. Oneka, noneynTenscTBo, natporax | 115

HUCTIOJTHSIONINX CBOM 00SI3aHHOCTH, OpPraH OIMEeKU U MOTeUUTEeIbCTBa BMECTO
BBITIIATHI BO3HATPAXKICHUST BIIPaBe pa3pelinuTh UM 0€3BO3ME3IHO MOJIb30-
BaTbCsl UMYIIECTBOM ITOIOIIEYHOTO B CBOMX MHTepecax (4. 3 ¢T. 16 3akoHa
00 ormeKe U MOIMeynuTeNbCcTBe). B moroBope 06 OCylecTBICHUU OMEKU WUIn
ITOTIEYNTEIBCTBA TOJKHBI OBITh YKAa3aHbI COCTaB MMYIIECTBA ITOIOIIEYHOTO,
B OTHOIICHWH KOTOPOTO pa3pelIcHO 0e3BO3ME3THOE TTOJIb30BaHME, M CPOK
ITOJIb30BaHMST UMYIIIECTBOM ITOIOITEYHOTO. OpraH OIEeK! U ITOIeYNTEIbCTBA
BIIpaBe JOCPOYHO IPEKPATUTH MOJIb30BaHNE UMYIIECTBOM ITOIOIICYHOTO IIPH
HEWCITOTHEHUH WJIM HEHAJIEKAIIeM UCTIOJTHEHUH OTTEKYHOM WITH TIOTICYHTe-
JIeM CBOMX 00SI3aHHOCTEI, a TAKKe IPU CYIIIECTBEHHOM HapyIIEHUH OIEKY-
HOM WJIY TIOTIEYUTEJIEM NMYIIECTBEHHBIX IPaB U UHTEPECOB MOIOIIEYHOTO.

be3Bo3Me3nHoe Mob30BaHNE OMEKYHOM WIIM TTOTTEYUTENIEM KUIbIM I10-
MeILeHUEeM, TTPUHAIJIEKAIINM ITOAOTIEUHOMY, JOIYyCKaeTCs IPU yaaJIeHHO-
CTH MECTa XUTEJbCTBA OMEKYHa MJIU MOMEeUUTENs OT MeCTa XXKUTEIbCTBA M0~
JOIEYHOTO0, a TAKXKE MIPU HAIMYUU APYTUX UCKIIIOUNUTEIBHBIX 0OCTOSTENLCTB
(4. 4 ct. 16 3akoHa 00 omeKe U TOMeYUTETbCTBE).

YcraHOBIIEHBI TPeOOBAaHMSI K TOTOBOPY O BO3ME3IHOM OCYIIIECTBICHUN
OITEKM M TIOTICYUTEILCTBA. TaK, MpeneibHBI pa3Mep BO3HATPaXKICHUS,
BBITUIAYMBAEMOTO OTIEKYHY WJIN TIOTICUUTEITIO TI0 JIOTOBOPY 3a CUYET IOXOI0B
OT MMYIIIECTBa COBEPIICHHOJIETHETO MTOIOIIEYHOT0, HE MOXKET IIPEBHIIIATh
IISITU TIPOIICHTOB JOXOAa OT UMYIIIECTBAa COBEPIICHHOJICTHETO TTOMOIIEYHO-
TO 3a OTYETHBIN ITEPUOI, OIIPEAEIIEMOro IO OTIYETY OIEKYHA O XpaHECHHH,
00 MCITOJIb30BAaHUM MMYIIECTBA COBEPIICHHOJETHETO HEIEeCIIOCOOHOTO
rpaxknaHruHA U YIIPaBICHUHN 3TUM UMYIIIECTBOM WM 110 OTYETY TOTICUUTES
00 MCTOb30BAaHUU MMYIIIECTBA COBEPIICHHOJIETHETO HE TTOJTHOCTBIO Jee-
CITOCOOHOTO IrpakIaHMWHA U YIIPABACHUU STUM UMYIIECTBOM.

OrneKkyHbl ¥ TONEYUTETU HECOBEPIIIEHHOIETHUX I'paXkIaH 00s13aHbI ITPO-
JKMBaTh COBMECTHO CO CBOMMM IOAOMNEYHBIMU, HE JOCTUTIINMU BO3pacTa
mectHaaaty Jjet. [lo moctmkeHun 16-j1eTHEro Bo3pacTa OpraH OIEKHU
M TIOTIEYUTELCTBA MOXKET pa3pellinTh pas3iaebHOe TIPOXUBAHUE, ECIIU 3TO
He 0Tpa3nTCs HeOIaronprusITHO Ha BOCITUTAHUM M 3allUTE ITPaB M MHTEPECOB
TTO/IOTIEYHOTO.

B 3axkoHe 3aKperuieHbl 0043aHHOCMU ONEKYHO8 U noneuumenel:

1) 3a60TUTbCS O cofep>KaHUK CBOMX TOAOMEYHBIX, 00 00eCrieYeHUN UX
YXOIOM M JICUCHHNEM, 3allMINaTh UX IpaBa M MHTEPECHI,

2) 3a00TUTBLCST 00 OOYYEHUN U BOCITUTAHUM HECOBEPIIEHHOIETHHUX;

3) 3a00TUTBCS O Pa3BUTUM (BOCCTAHOBJIEHWM) CITOCOOHOCTU IpaskaaHM-
Ha, IeeCIT0OCOOHOCTh KOTOPOTO OTPaHMYEeHA BCIAEICTBUE TICUXUYECKOTO pac-
CTPOICTBa, WU TpaXIaHWHA, IPU3HAHHOTO HEAeeCIIOCOOHBIM, TTIOHUMATD
3HAYECHUE CBOMUX AECUCTBUI WU PYKOBOIUTDH UMM,

4) y4UTHIBaTh MHEHHE MOJOMNEYHOTr0, a MPU HEBO3MOXHOCTH €ro ycTa-
HOBJICHUSI — YUUTBIBATh MIPEANIOUYTEHUS MTOIONIEYHOr0, MH(MOpMAIIUs O KO-
TOPBIX TOJIy4eHa OT €r0 POIUTENICH, MTPEKHUX OIMEKYHOB, MHBIX JIMII, OKa-
3BIBABIIUX €MY YCIYTU ¥ TOOPOCOBECTHO UCTIOTHSIBIIMX CBOM 00SI3aHHOCTH.
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Ha onexkyHa (romeuuTesist) Bo3jaraeTrcsl Takxke 00s1I3aHHOCTh 3asIBUTh
B KOMIIETEHTHBIN cya (pailoHHBIN cya) TpeOboBaHUE O NMPU3HAHUU TOI0-
TEYHOTO JeEeCITOCOOHBIM M O CHSITUM C HETO OIeKH (ITOTeUnTEIbCTBA) WU
OTpaHUYEHMS B IE€CTIOCOOHOCTH TTPH OTITAJICHUN COOTBETCTBYIOIINX OCHO-
BaHWI1 U1 Ha3HAUYEHMSI OTTEKH (TTOTIEYMTEIbCTBA).

Haxoge1, ormekyH (ITOIeYnTesNb) JOJKEH 3assBUTh B KOMIICTCHTHBIN CYIT
(paifoHHBIN cym) TpeOOBaHME O MPU3HAHUM ITOIOIIEYHOTO IECCITOCOOHBIM
¥ O CHATHH C HETO OMEeKM (ITOIEYNTEIHCTBA) WIIM OTPAHWICHUS B ICECITO-
COOHOCTH MPH OTIAAEHUN COOTBETCTBYIOIINX OCHOBAHU JIJIST HA3HAYCHMS
OIeK! (ITOIeYNTETLCTBA).

PacnopsokeHue u ynpaJieHHe MIMYIIECTBOM MoaoneyHoro. OrekyH (Torevn-
TeJb) 00s13aH PacoPsIKAThCSI OXOIaMU ITOAO0IIEYHOTO (10X0aaMu, TPUIMUTa-
IOLMHUCS TIOOTIEYHOMY OT YIIPaBJICHUS €0 UMYILECTBOM, 32 UCKITIOUEHUEM
JIOXOMI0B, KOTOPBIMU MOAOIIEYHbBIN BITPaBe PACIIOPSIKATHCSI CAMOCTOSITEILHO)
HWCKIIIOUUTESIbHO B MHTepecax nopornedHoro (ct. 37 I'K). I1pu aToM onekyH
(moreuuTeb) 00s13aH MOJYYMTD JJIST COBEPUICHUST COOTBETCTBYIONIETO Paco-
PSDKeHUST TIpEIBApUTENIbHOE pa3pellieHue OpraHa OreKy 1 IMOIeunTeIbCTBa.

3aKoHOJaTeb BOCTIONb30BAJICS KOHCTPYKIIME HOMUHAJIBLHOTO cueTa
(ct. 860.1—860.6 I'K) 115t 3aunCIEHUST TOTYIAEMBIX [TOJOIEYHBIM IEHEXKHBIX
cpenctB (CyMMBI aJTMMEHTOB, TIEHCHUI, TTOCOOMIT, BO3MEIIEHUS Bpeaa 310~
POBBIO 1 Bpena, IOHECEHHOTO B ClIydae CMEepTH KOPMMJIBLIA, a TAKXKE MHBIC
BBIIJIAYMBAcMbIe Ha COIepKaHUe IMIONOIIEYHOTO CPEICTBA, 3a NCKITIOUCHIEM
JIOXOI0B, KOTOPBIMU TTOIOIICYHBII BIIPaBEe PACIOPSKATHCS CaMOCTOSITEIThb-
HO). Takoii HOMUHAJIBLHBII CUET OTKPHIBAETCSI OMIEKYHOM (TTOTIEYUTEIIEM).
B oTHoIIeHUM pacTopsKEHMS CpeIcTBaMU Ha HOMUHAJIBHOM CUETE OTNIEKYH
(TormeuuTesb) HE 3alpallrBaeT MPeaBaAPUTEILHOTO Pa3pelliecHUsI opraHa ore-
KU 